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SUPREME COURT OF THE STATE 4 NEW YORK - NEW YORK COUNTY 

PART 55 
Index Number : IO350712006 

INDEX NO. GALICIA, LUIS F. 
vs 

ROTA HOLDING CORP. #2 
Sequence Number : 001 

AMEND 

MOTION DATE /I - 6 -a 
MOTION SEQ. NO. 

MOTION CAL. NO. , 

. .. . ~ ryv.umQ, ~~ul i iut l reo I to ,lL were read on this motion tolfor d .I ,A 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: d y e s  0 No 

PAPERS NUMBERED 

/c 

i s  decided in 
Upon the foregoing papers, it is ordered that this motion 
accordance w i t h  the annexed memorandum decision 
and order. 

Dated: 
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... 

LU I S E . GAL I C I A ,  

ROTA 

-I--- 

JAN E 

- ;3. y a i ri  s t - 

HOLDING CORP. # 

P1 ;rl i n t  i f f 

Plai n t i f  II, 
I N D E X  NO. 103507/06 

2, D E C I S I O N  AND ORDEL? 

Dcf enda r i t .  

Luis F. G a l i c i a  ( “ P l a i n t i . f f ” )  moves ( 1 )  t o  

amend t .he defaul.1.  judgmenL i n  h i s  f a v o r  e n t e r e d  on March 1 4 ,  

2 0 0 6 ,  t.o i n c l u d e  s t a t u t o r y  i n t e r e s t ,  and ( 2 )  f o r  a n  award of 

a t  Lorney‘  s Lees. D e f e n d a n t  Rota  H o l d i n g  Corp .  #2 ( “ D e f e n d a n t ” )  

c ross -m( jves  t o  vac2t.e t . h e  judgment  . 

herc:in, 

m o t i o n  i.?; d e r i i c d  - 

F o r  t.he reasons d e s c r i b e d  

F ’ l a i n t i f f ’  :; rnot.ion is gr-ant-ed in part and D e f e n d a n t ’  s 

B a c k q  r ou nd 

E ’ l a i n t i f f  h a s  l i v e d  i n  a studio a p a r t m e n t  o f  l e s s  t h a n  

250 square fcet.. located at 335 West I c 3 ” ’  S t r e e t ,  A p a i ” t . m e I - l t  BG;, i ri 

Manhal. t a n  ( t h e  “ A p a r t m e n t ” )  c o n t . i n u o ~ ~ s l y  s i n c e  Ju1 .y  3 1  , 2 0 0 3 .  

D e f e n d a n t  own.? L h c  tlwc1.ling - 

Y o r k  S L a t e  licnl. S t a h i l j  zatior-1 Law and Code.  

w r i t t e n  one-year  l e a s e  p r o v i d e d  f o r  a monthly r e n t a l  of $1,000; 

t w c  subsequen t .  w r i t t - e n  o n e - y e a r  r -encwals  increased t h e  m o n t h l y  

r .ent.al  t.o $1, 09’1. 23 and to $1, 13.5. 6.3, 

1, 2006, 

‘ l ’he Apar-tmc:nt i s  s u b j e e t .  to t -he  New 

P l a i n t i f f ’ s  i n i t i a l  

r c s p e c t j v e l y .  .S.incc AugusL 

€ ) 1 ; 4 i n t j  tTf ha:; rernained i n  t.he Apclrt.mcnt. w i t . h o u t  a 
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.. . 

w r i L t e n  ].ease d u e  t o  ;1 d i s p u t e  w i t h  De fendan t  over- t h e  rent-a1 

d m o u  ri t. . 

I n  or a r o u n d  August. 2 0 0 4 ,  P l .a i r - i t i f f  b e l i e v e d  {.hat his 

r e n t  was h i g h e r  t.han permittcd b y  t h c  R e n t l  S t . a b i . l i z a t i o n  Law, a n d  

he  filed (2 compla in t .  w i t h  the New Yor-k S t a t e  D i v i . s i o n  of  Hous ing  

arid Community Renewal  ( “ D H C l < ” )  . P l a i n t - i f f  allcges t h a t  i r i  

e v a l u a t i r - i g  h i  s c o m p l a i n t ,  DHCR m a i l e d  him a t  l .east  t - w o  notices, 

a n d  m a i l e d  Defendant.: a t  l e a s t  f i v e  n o t i c e s .  Defendan t  corilrends 

t h a t  i t  d i d  riot r e c e i v e  any of t h e s e  n o t i c e s .  S p e c i f i c a l l y ,  

P l a i r i t i f f .  stal..e:; that. o n  Scpternber  2 7 ,  2 0 0 4 ,  D H C R  m a i l e d  a 

comp1el.e c o p y  of  h i s  r e n t  o v e r c h a r g e  complai r i t  t o  Def-endanl. i n  

c a r e  o f  i t s  managinq a g e n t  Metro Dcveloprrient., I n c .  ( “ M e t r o ” )  at. 

i t:l; undispul ied  o f f i c e  a d d r e s s ,  4 2 - 2 5  21”“ St ree t . ,  Long I s l a n d  

City, N e w  York 1 1 : J . O : L .  Defendant d e n i e s  r e c e i v i n g  t h i s  n o t i c e .  

O n  Nuvember 1.5, 2 0 0 4 ,  DHCK sent  E ’ l a j n t i f f  a r e q u e s t  f o r  

a d d i t i  orial j .nformatior- i  and do(:urrients, t o  w h i c h  he r e s p o n d e d  011 

November 2 9 ,  2004. O n  J.ani.iar-y 6, 2 0 0 5 ,  DHCR s e n t  Defcnddril. cl 

\ \  R e  (1 II e s t f c) 1; Addi t. i o r i  a 1 I r i  f D rma t i o  r i  / Ev i den (.:e , ” i ri c a re  o f Mc t. r .0 

b y  c e r t i f i e d  m a i l ,  r - e t u r n  r e c e i p t  r e q u e s t e d  - T h e  r e t u r n e d  

r e c e i p t .  b e a r s  t h e  s i q n a t u r e  o f  Defendari t ‘  s o f f i c e  r c c e p t i o n i . s t ,  

Yal i L z a  R a r n o s ,  arid . i r idicat .es  t h a t  she . s igned  f o r  it on (.January 7 ,  

2005. N e v e r t h e l e s s ,  i n  lier A u g i . i s l r  ll., 2006 idLLi(:lavi.L, Y a l  i 1 . ~ 3 .  

Rarnos .st.a t.es uneqi.~i~ocally t .hat .  she cli (2 n o t  r e c e i v e  a n y  dociments 

2 
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On March 1 1 ,  2005, TIHCR sent  P1.a:i.nl:iff a “ R e q u e s t  f o r  

A d d i t i o n a l  I r i f  ormatiori/F,v.ic3er-ice, ” to which he r e s p o n d e d  on March 

25 ,  2005 .  On March 11, 2 0 0 5  DHCR a l s o  s e n t  a “Reques t  €or 

A d d i t i o n a l  Informat . io r i /Evi r3er iCe”  t o g e t h e r  w i t h  a “ F i n a l  N o t i c e  t.o 

Owncr-1mpn.r;i.tion of Treble Damages on Overcha rge”  t o  Defendan t  in 

c a r e  of M e t r o  a t  i t s  uridi.sput.ec3 office address. Defendan t  also 

d c n i c s  recei vi.ny t h i  .c; n o t i c e .  

On May 31, 2005,  DHCR a g a i n  .sent. t.o Defexidarit.., at. 

M e t r o ’ s  n f f i c e ,  a “ F j . n a l  N o t i c e  t o  Owncr - Impos i t - ion  o f  T r e b l e  

Darnayes 01-1 O v e r c h a r g e ”  by c e r t i f  i.ed rnai.1, r e tu rn  r e c e i p L  

r c q u c s t - c d .  T h i s  F i n a l  N o t i c e  s t a t e d ,  i n t e r  alia, t h a t  Defendant 

had t.n “ p r o v i d e  a b a s c - d a t e  l e a s c ,  i n  e f f e c t .  on 09/73/00, o r  a n  

(-)verr :harge a s  l i s t c d  on t h e  r e v e r s e  s ide  of t h i s  r ioLice may be 

q r a n t c d .  ” T l i e  rel:iii-ri r e c e i p t  b e a r s  thc! s i q r i a t - u r e  of Y a l i l - z a  

R d r r i o s ,  i n d i c a t i n g  t h d t .  .she s i .qned f o r  t.he m a i l i n g  on J u n e  2 ,  

2005. N e v e r t h e l e s s ,  as wj t h  t . h e  Ja r iuary  6, 2 0 0 5  n o t i c e ,  Y a l i t z a  

R a m o s  s t a t e s  u n e q u i v o c a l l y  i n  h c r  a f f i d a v i t  t - h a t  s h e  d i d  n o t  

r e c e i v e  t h i s  document . Dcfcridarit’ s I n a n a q i n q  a g e n t ,  Kennet-h 

:-;cl-i~ha(-:h, a l s o  d e n i e s  a n y  k n n w l c d g c  n f  i t  i n  1ii.s a f  f j . d a v i t . .  

l7i rial 1 y o r 1  or a b o u t  A u g u s t  4 ,  2005, DHCII i s s u c d  i t s  

“ O r d c r  F i n d i n g  Rent. Overcharge, ” w h i c h  cal(::~.ilaIied Lhe m o n t h l y  

r e n t  f o r  t . h e  f i r s t  two years of P l a i n L i f f ‘ s  t-eriancy a t  $445.[19. 

DHCR awarded P l a i n t i f f  $ 1 4 ,  4 6 5 . 4 0  f o r  t h e  o v e r c h a r g e ,  plus 

$28,930.80 f o r  t r e b l e  damaqcs,  t o t . a l i n q  $ 4 3 , 3 9 6 . 2 0 .  T h c  .samc was 
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m a i l e d  t o  Defendant .  c a r e  of Metro  a t  i t s  o f f i c e  a d d r e s s  a n d  t o  

P . 1 a i n l i i f f .  The O r d e r  s t a t e d  p l a i n l y  that “ [ i J n  t h e  e v e n t  t h a t  a 

P e t - i t i o n  for A d m i n i s t r a t i v e  Review a q a i n s t  t h i s  Or-der i s  riot 

f i l e d  wil :hin t h i r t y - f i v e  (-35) days of  i t s  i s s u a n c e ,  ” D e f e n d a n t  

would be r c q u i r e d  t o  rol 1 b a c k  the r - e n t  for t h c  Apartment.  to 

$ 4 4 5 .  89, and P l a j . r i t . i . f f  would b e  e n t i t l e d  t o  f i l e  arid enI-ort-:e t h e  

o r d c r  a.5 a j u d g m e n t .  DeLendant h a s  n o t  f i l e d  a P e t i t i o n  € o r  

A d m i n i s t r a t . i v e  Review (“PAR”) , and claims t h a t  i t  d i d  n o t  r c c e i . v e  

t h e  O r d e r .  

ThereaiI :er ,  P l a i n t i f f  began  s e n d j . r i y  m o n t h l y  c h c c k s  i n  

[..he arr1oi.int ot $ 4 4 5 .  8 9  for: 1ii.s reril:. 1.0 D e f e n d a n t .  Ikfexidarit  

a c c e p t e d  and d e p o s i t e d  the checks, h u t  t h e  mont-hly rent: caupol-is 

sen t  t.c P l a i n t i f f  a l l  showed $1. , 13.5. 6 3  a s  t h e  amount. due p u r s u a n t  

t o  t h e  most  r e c e n t  l e a s e  r e n e w a l .  Defcndan t  d i d  rio1: o t h e r w i s e  

i n q u i r e  a s  t.o why P l a . i n t i f - f  was p a y i n g  t h e  decreased amoun t .  

On o r  a b o u t  March 1 4 ,  2006, P l a i n t i f f  went  1.0 I_he N e w  

Y o r k  S t a t - e  C(.)uril:y C , I e r k ’ s  o f f i c e  t o  r e d u c e  t.he DHCR O r d e r  t o  a 

j udqment., p u r s u a n t .  t.o t h e  p r o c e d u r e s  f o r  cn fo rc i . r i q  1:.he j Iidymeiit 

a s  e x p l - a i n e d  t o  him by DIiCR employees. P l a i n t i f f  l i s t c d  t h e  

exac t .  arnour i1 .  o f  t h e  DHCR award, and the  CI e r k  i s s u e d  judgmen t  i n  

t . h a t  amourit.. On 01- a b o u t  A p r i l  5 ,  2 0 0 6 ,  P l . e ~ i , r i l - i f f  :;poke t o  zin 

a t t o r n e y  abou t .  h i s  d i f f  i ( : i l l  k.ies i r - 1  e r - i fo rc iny  t h e  judgment. ,  a r i d  

t h e  a t t o r n e y  a q r e e d  t o  r e p r e s e n t .  l i i r n ,  The al: t o r n e y  t .hen  m a i l c d  

thc judgment. a r i d  DTICR Order- t o  Defendan t  at i t s  o f f i c e  a d d r e s s  b y  

4 
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c e r t i f i c d  m a i l .  Defendant c l a i m s  t h a t  t h i s  was t h e  f i r s t  it 

l c a r r i e d  of  Lhe DHCR c o m p l a j n t  2nd Order. 

On J u n e  2 0  and  J u l y  5 ,  2006, r e s p e c t i v e l y ,  E l a i . r i t i f f  

s e r v e d  i n f o r m a t i o n  subpoenas  arid r e s t r a i n i n g  n o t  i ce s  or1 JP Morgan 

Chase Bank and  IISBC E a n k ,  N.A., where i . L  b e l i e v e d  Defendan t  

mair1l:ained bank accounts. A t  about t h i  s t i m e ,  E ’ l a i . r i t i f f ’ s  

a t t - o r n e y  d e c i d e d  t h a t  g i v e n  the amount of time hc! had s p e n t  011 

t.his c a s e ,  aLtor:riey’ f; f e e s  .should he s o u y h t  from Ucfendant. - H e  

also r e a l i z e d  t h a t .  P l a i n t . i . f f  was e n t . i l . l e d  t.o i n t e r e s t  f r o m  t.ke 

date of DHCR’s award .  

Af t - e r  f a i l i n g  t o  .set.t:le t h e  d i s p u t e ,  P l a i n t - i f f  now 

moves t o  amend t.he judgment. t o  inc : ludc  post . -award s t - a t u t o r y  

interest arid ari award  f o r  a t t . o r n e y ’  s fees. Defendan t  cross-moves 

t.o vac~3l.e the d e f a u l t  j udgmen t .  

D i s c 1.1 s s i c) n 

S t a t u  tory In teres t 

T t .  i s  well est:ablj.shed t.hal.  a t -enant .  i s  c n t - i t l c d  I:o 

s t . a t u t . o r y  i n t e r e s t  on a rent o v c r c h a r g e  award Erom t.ke d a t e  o f  

D H C R ’  s de t . e rmina t : i on  (.IC t h e  award i u n t i l  l:.he dal:.e t h e  land1 c-jrd 

pays i.t. See W a v e r l y  Assoc. v .  N e w  York S L a t e  Div .  o f  Hous inq  

ant3 C o m i u n i t v  Renewal ,  1 2  A.D.3d 2’7‘2 ( 1 “ -  D c p ’ l - .  2004); N . Y . C .  

Admin. I:. 5 %6-516(a) ( 4 )  - The C o u r t  n f  Appeals h a s  also h e l d  

t h a t  a tC:rii3.ntf s entitlement. t.o s t a t u l . o r y  i r i terest  covers t . h e  

er.il:irc award,  r-lamely t h e  t r e b l e d  amount. S e c  Moha.ssel v .  

F 
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Fenwick ,  5 N.Y.3d 4 4  (2005). Thus, that. p a r t  o f  P l a i n t i f f ' s  

m o t i o n  seeking t o  amend t h e  judgment  t o  i n c l u d e  i n t e r e s t  on 

$43,396.20, calc:uI.ated f r o m  August 4, 2005, is granted. 

Attorney's Fees and Expenses 

AI t .houqh Flcl i r i l . i f f  prosec:uted h i s  i . n i t i a l  rent. 

(jverchar-cje c:c.mplaint: wi.t.11 t h e  D H C R  a n d  o b t a i n e d  t . h e  -\ udqmerit piro 

sc, lie clrques: thai:. a t t o r n e y ' s  fees  a n d  e x p e n s e s  are j u s t i f i e d  i n  

this case bccause h e  necded t o  r e t a i n  an attorney t.0 col lec t .  on 

the j i ~ d g m e n l :  and reply 110 D e f e n d a n t ' s  c r o s s - m o t i o n .  Pla i . n t i f f  

argues t h a t  h i s  1 e a s e  g a v e  hiin " t h c  r - i g h t  t.o roll e c t  r c a s o n a b l  e 

a t to r . r - i eys  fees a n d  expense..; i r l cu r re t l  i n  a snccessful  d e i - e n s e  b y  

[ P l a i n t i f f ]  o f  a lawsuit brought b y  [ D e f e n d a n t ]  aga ins l r  

[ F l C ~ i i n t i f f ]  or brought by [ P l a i n t i f f  J against. [Defendant. J Lo t.he 

ext-er i t  p r o v i d e d  b y  R e a l  Property T,aw, sec'.t:ion 2 3 4 .  " H e  c o n t e n d s  

L h a t  a t t : o rney '  5: f ees  d so drc: aut .horj  zed b y  t h e  Rent 

Stabi . l izcl t . i . ( - )n  L a w ,  N.Y.C. Adrnir-1. C .  .5 26-516(a) ('I), the R e n t  

S I - a b i l i z a t i o n  Code, 9 N Y C R R  5 2526.1, ( d )  and Real P r o p e r t y  J , a w  S 

234. 

D c f e n d a n t . ' ~  argument t h a t .  no a t t o r n e y ' s  fecs can  be 

awarded because Ell a i n t i . f f  may not. bc p a y i n g  a n y  i s  i ~ n p e r : ; u a s i v e .  

I t  i s  WC:~ 1 set.t.1 ed t ha t :  a t . enanl :  may r-ecover- prc I-iono at.t.(.)r-ney's 

fec.5 iurider Real P r o p e r t y  L a w  5 234. See Smfeld v. T. S .'Y. A .  

H o l d i n q  Co., Inc., 235  A.D.2d 345 ( 1 ' l t  Dep't 1.997). Howcver, 

Defendant: i s  corrcct .  i n  a r g u i n g  tha l :  a t t - o r n e y '  s f ees  w o i . i l d  have 
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. . . .  

only been a v a i l a b l e  if r e q u e s t - e d  prior t o  e n t e r i n g  judgment - 

Accordingly, P 1 . a i n t i . l T f ' s  moti  on  t o  ameritl t h e  judgment t o  j . n c l u d e  

a t t o r n e y ' s  fees  i s  d e n i e d .  

Defendant's Cross-Motion 

Defendan t  c ross -moves  p u r s u a n t  t C J  C P L R  5s 317 and  

5015 (a) (1) and ( 4 )  t o  v a c a t e  arid s e t  aside t . h e  default. judgment  

on t h e  y-round t.kat. j.1:. h a s  2 r e a s o n a b l c  excuse f o r -  not. rc .spondj ,ng 

t.o P l a i n t i f f '  :: c:omplaint and  t h e  n o t i c c  s e n t  b y  DHCR. 1)c:fendant 

a l l e g e s  t h a t .  i L  n c v e r  recej.ved t h e  n o t i c e s  s e n t  by D H C K ,  and  

iiherefmrc was ~ n a h 1 . e  t o  r e s p o n d .  It has s u b m i t t e d  a n  a f f i d a v i t  

from i t . 5  m a n a g i n g  agcnL,  Kennet-h Schubach, a s  w e l l  a s  a f f i d a v i t s  

fr-om t-liree of  i .ts r e c e p t . i o n i s t . s ,  j n c l u d i n g  Yali t za Ramos, t o  

support thj:; contention. It a l s o  a r g u e s  t h a t .  it. h a s  a 

mcr i t :o r i . ous  defcnse  t o  the  u n d c r l y i n y  DHCR r e n t  o v e r c h a r g e  

comp1 d i n t .  hasetl on  t.hc method used t o  c a l c u 1 a t . e  t h e  o v e r c h a r g e .  

D e f e n d a n t ' s  c r o s s - m o t i o n  j 5 proper1.y vi ewcd as a n  

A r t i c l  e '78 p r o c e e d i n g  t o  revi.ew t h e  d e c i s i o n  o f  an a d m i n i s t r a  L ive  

a g e n c y .  T h i s  cour t .  cannot r e v i c w  UHCR' s decis  i.on 1111 t i l  

aclmini s t r a t i v c  r-ernedi es have heen  exhclus Led hy way o f  a E)AR. See 

112 MacDouqal SI : .  R e a l t v  Ass'n v .  New York 3Irat.e Uiv. of Hous. & 

Comniunitv Renewal,  244 R . D . 2 c l  296 (1" Dep't 199'7) ; 9 N Y C K I I  5 

2 5 1 0 . 1 2 .  n e f c n d a n t  has  f a i l e d  t o  f l i lc a PAR.  Moreover ,  

Deferidant. ' :< clabrn t h a t  i L  n c v e r  r e c e i v e d  not. ices from DHRC is 

7 
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returri  receipts for- the DHCR m a i l i n g s .  'I'hccel~ore, t h e  cross- 

m o t i o n  i s  d e n i e d .  A c c o r d i n g l y ,  i t  h e r e b y  i s  

O R D E R E D  t h a t  D e f e n d a n t ' s  c r o s s - m o t i o n  j.s d e n i e d ;  a n d  i t  

f u r t h e r  i s  

O R D E R E D  t h a l .  t h a t  p a r t  o f  P l a i n t i f f ' s  mo t ion  secki - r ig  t o  

arnend t h e  jiltlymcnt. e n t e r e d  on March 11.4, 2006 is q r a n t e d  t o  t . h e  

e x t e n t  t h a t  s t . a t i i t o r y  i n t e r e s t  i s  awarded, and t h e  mot..i.on i s  

o t h e r w i s e  d e n i e d ,  and t h e  C l e r k  of  the Court. i s  d i r ec t ed  t o  issue 

a n  amended judgment  f o r  $ 4 3 , 3 9 6 . 2 0 ,  w i t h  i n t e r e s t  c a l c u l a t e d  from 

Augus t  4, 200.5, t o q c t h e r  w j . I r h  c0st.s and  d i s b u r s e m e n t s  2s t a x e d .  

D a t c d :  A p r i l  1 2 , 2007 
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