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SUPREME COURT OF TI It;, STATE OF NEW YORK 
COUNTY OF NEW YOIIK: PART 5 
_--_______________-_-------------------------------------------------------------- x 
SOFIA MARTINEZ, 

P 1 ai 11 tiff, 

- agiiinst - 

Index No. 
1 1 1838/02 

k eo F 
‘ I 1  IE C’I‘I’Y OF NEW YOIIK and  NEW YORK C‘ITY IiEALl’H AND 
HOSPlTAT ,S C‘C ~ l ~ l ’ ~ l ~ ‘ l ’ l O N ,  Ah? 

De Leiidan t s . 76 2007 
_________--_---_--_-II__________________----------------------------------- 

I-ION. EILEEN A. RAKOWER -+%f?& c%&s 
oFRPp 

Plaintiff brings this action for personal iii.juries allcgcclly sustained when she 
was scxLially assaulted on November 4, 2001, While 1-ecovering from back surgery 
at Harlem I-lospitd, plaintiff allcgcs she was touched by a17 cmployee of said hospital 
who shc believed to be a male nurse. Spcciljcally, plaintiff contends an individual 
now lcriown to he named MI+. Rramwell, touchcd and fondled the privatc parts of the 
plaintiffs body, and penetrated hcr vagina without her consent. Mr. Braiiiwcll also 
is alleged to have committed similar assaults on other female patients befoi-e 
plaintiffs incidcnt. 

Dcfcndants initially iiioved for suniiiiary jdgiiient 011 October 5,2005. Justice 
Michael Stallman rendered a ciccision dated February 24,2006 which ordcrcd that t h u  
motion f’or sumniary judgment “be recalcndarcd for additional submissions in light 
of  coui-t-ordered disclosure of documents that wccc produced for in camera 
iiispection.” The decislon of Justice Stallmail set forth various disclosure 
i-equircmcnts with dates by which documents were to be provided to plaintiff. ‘I’hc 
parties stipulated to adjourning the instant motion fi-om May 24, 2006 to June 28, 
2006 and again from JLLIIC 28, 2006 to August 15, 2006 whilc plaintiff‘ p ~ t ~ + ~ ~ i c d  
investigation which arose from the in caiiicra inspection. 

At a cotnpliancc conferelice schccluled for November 6, 2006, an issue arose 
regarding what defelidanis claiiiied to bc a “typographical error” on a “charge shcct ,”  
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The sheet listed aii incident in which Mr. Brarnwell sexiially assaiiltcd another fcinale 
patient 011 November 1 ,  200 1, thrcc days bcforc plaintifrs incident. The charge sheet 
also referred to a police report that had bccn filed for that incident. Defendants agreed 
to witlidraw their iiiotioii for summary jirdgincnt without prejudice in order that tlicy 
could produce a witness to clarify the error. On December 1 I ,  2006 d c h l a n t s  
produced Ms. Lydia Percy, Director of Secui-ity at Harlem Hospital. Ms. Peru 
testified that thc policc rcport lilcd on Noveniber 1 ,  2001 on the charge sliect m i s t  
have been an error because slic did 11 scarch of licr records and li)iiiid a police report 
only for plaintiffs incident on Novcnibor 4, 200 I .  

Defendants now move for suimiliary judgment. They argLic that the they had no 
knowlcdgc of Mr. Brarnwell’s propeiisity to commit scxual assualt and thus they 
should not be held liable under the theory ofnegligelit hiring or rctcntion. 1)crcndaiits 
reassert their claim that thc prior scxiial assaults on patietits were only discovered 
aft e r an i live s t i g 11 ti o n i n t o p I ai 11 ti ffs c 1 ai 117. 11 c [en clan t s sub 111 i t t h e de p o s it i o n 
testimony ofMs. Pcrcz in order to clarify that the complaints listed on thc hospital’s 
chargc shcct wcre recorded after plaintiffs incident. 

Charge 11 of the Noticc and Statement of Cliarges states: 

Specification: On Noveiiiber I ,  200 I you shaved a li=malc patient’s 
pubic area without a doctor’s order requesting saiiic. A Police Report 
was generated bccaiisc of this incident; arid you were placed on a prc- 
hearing s irspcii si on. 

Plaintiff, in her opposition, argues that Ms. Perez’s testimony did not 
conclusively establish that there had been a typographical error on the chargc shcct. 
Plaintiff points out that Ms. Perez testified to iicvcr having seeii the Notice and 
Statement of Charges, tlic document which contained the alleged typographical error. 
Fili~tlicr, although Ms. Perez stated that the ciatc was 21 mistake, the h i s  for the 
statement was only a cursory rcvicw of a police report generated by soniconc clxc in 
her dcpartmcnt. 

Q: Ms. Pcrcz, 1’171 just going to show you this thrcc-page clocuiiient. 
It’s been inarked Plaintiff s Exhibit 1. Woiilcl yoir just take a look 
at it for me. Are you familiar with this dociiiiiciit? 
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A: No. 

7 ,  . 
Q: 7’hc f h t  page is erititlcci “Notice and Statenxiit of Charges, IS 

that correct‘! 

A.  Yes. 
..- 

0: Under what circumstaiices would a Noticc of Charges be sent to 
an eiiiploycc at  Harlem Hospital‘! 

... 

A: WIieii it dcals with hospital police, only X I  was bringing up :in 

cmployce of mine on charges. This woiild be the notification that 
they receive. 

... 

Q: The third page ol’ that document is Exhibit A, a n d  i t  details a 
scrics of charges. Havc you had timc l o  review that? 

A: Yes .  

Q:  Are you familiar with aiiy of those charges‘? 

A: No.  

Q: Looking at this document, docs that rcCresh your recollcction a s  
to Mr. RraiiiwelI in any way or an incident iiivolvirig Mr. 
B ram w cl 1 ‘? 

A: Specification II makes a refei-etice to a policc report that we 
generated. 

Q: A police report that you gencratcd? 

A: That our department gencrakd. 
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Q: Would this be the policc rcport that it references to your 
kilo w 1 cclg c ? (H aridi ng . ) 

A: Yes .  
... 

Q: How do you recognize it? 

A :  It's a policc rcport gcncratcd by one of my staff 1iiembei-s. 
... 

Q: Have you seen this document belore? 
... 

A: I don't recall. Tt had to pass through m y  clcxk bccausc 1 rcvicw 
every report. 

Q: Now charge 11 makes reference to a police report, is that correct? 

A: Correct 

Q: And you idcntihxl the policc report we're looking at as Exhibit 
2 as the report referenced in  cliarge 11? 

A: Yes. 

Q: Charge 11 iiiakcs mcntiori of an incident wliicli occurrcd 011 

Novcmber 1 ", 200 1 ,  is that correct? 

A: Yes .  

Q:  Can you tell me what the date on that policc rcport is , the date or  
ih c incident'! 

A: November 4t". 

Q: Do you have any pel-sonal knowledge as to how that report 
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refereiiccd in cliargc I1 cviild be the smic repoi-t'? 

A: 

Q: 

A:  
... 

Q: 

A: 

I could only attest to this report, wheii we rcceivcd it. That would 
be November 4t''. 

Can you attcst to thc repoi-t being refcrcnced in chargc I1 i n  
Exlii bit A being the saiiic rcport'? 

Thc date on this report is incorrect. 

How can you be sure that the date is incorrect? 

Because this is the date that i t  was reported to LIS as occurring. 
(Perez Deposition, Pagcs 19-24) 

l'hc proporleiit of a motion for summary judgment riiirst makc a prima f'acie 
showing of cntitlemcnt to judgment as a inattcr of law. That party must prociiicc 
sufficient cvidencc in admissible form to eliminate any material isxuc offact from the 
case. Where the proponent makes such a showing, the burden shifts to the party 
opposing the niotion to dernonstratc by admissible cvidencc that a factual issue 
remains rcyuiriiig the tricr of fx t  lo detcriniiie thc issue. Thc affirmation of'counscl 
alone is not sufficicnl to satisfy this rcquircment. Zzic~lcernznn v. C'ity o f ' N ~ t v  York, 49 
N.Y.2~1557,404 N.E.2d 71 8,427 N.Y.S.2d 595 ( 1  980). In addition, bald, conclirsory 
allegations, cven if believable, arc not cnougli. Etirlicti v. Atiwri(m Murringcr 
~;r-(.i.nhoziscIM~~. Gorp., 26 N.Y.2d 255, 309 N.Y.S.2d 341, 257 N.E.2d 890 (1970). 

In N.X 1). Cnhrini Medical C'mter, 97 N.Y .2d 247 (2002), the court foLirid that: 

I t  is settled law that a necessary elemcnt of a ncgligcnt supervision claim 
rcquircs a showing that tlic defendant kiicw of thc employee's 
propcnsity to coiiiiiiit the tortious act or slioirld have known of sLich 
propensity had the dcfeiidant coiiditctcd an adcquatc hiring procedurc. 

Plaiiitill'asserts that there is an issw as to whether Harlciii Hospital Icar-lied 01 
the allcgcd assnii l ts comniittcd prior to plaintifi's incidcnt. Plaintiff asscrts that the 
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charge slicct demonstrates that they knew of one iiicidcnt on Noveiiibcr 1 "which was 
reported to police, which prcccded tlic November 4t" incident complained of hcre. 
Defendants rely 01-1 the depositioii testimony o l  Ms. Pcrcz to show tliat they only 
learncd of thc Novclntler 1 '' iiicidcnt after thc Novcmber 4t" incident was rcpoi-ted. 
llowever, Ms. Perez does not havc personal knowlcdge of the subjcct charge slicct 
and slic merely speculatcs as to why she thinks that the date and the rcfcrencc made 
to a policc report 011 the chargc sheet wci-e made in  error. Ms. Perez's testimony does 
not ncgate plaintiff's claim as a matter of law, and there rcmains an issuc of fact as 
t o  wlicthci- defendants did liavc any notice of the prior sexual assaults coiiiniittcd by 
Mr. Rramwcll. 

Whercfoi-e i t  is liereby 

ORDERED that defcndarits motion for suirimary judgment is denied. 

This constitilks ttic Decisioii and Orcicr of this Court. All other relief 
rcquestcd is denied. 

DATED: April 12, 2007 

.~ - 
EILEEN A. RAKOWER, J.S.C. 
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