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COUNTY OF NEW Y O N ,  PART 2 

AT'I'I'I'UDE NEW YOKK, INC., 

- agai ns I - 

JEFFREY KAPLAN, 

liidcx No. 

This action ai-ises f imi  defcndant Jcffrcy Kaplan's alleged breach 01 a restrictive 

covenant by his solicitation oI' his I'oimer employer's celebrity clientele as customers for his own 

limousine company. Plaintiff Allitude New York, Inc. (Attitude) iiiovcs, pLtt-sitaiit io CPT,R 

630 I, lor a temporaiy restraining order and pemianent iiij unclion enjoining dcfcndant froiii 

disclosing and ulilizing coli lidcntial coinpaiiy inhinat ion and/or track secrets he obtained while 

working as a chaui'fcur li7r plainti IT. Plaintiff also iiioves to eiijoiii defeiidant from soliciting 

plaintiffs clients, retaining and/or copying clicnt infoi-niatioii and documctits belonging to 

plaintiff which wcrc obtained during defendant's employment wilh plaintiff, fiom permitting 

dehdan t ' s  personal telephone iiiiinber to be given to plaiiitifi7s clients, and from pi-ovidiilg 

limousine service to plaintin's clients. 

B A C IC C; RO IJ N D 

Plaiiitiff is a limousine company which services Connecticut, New .Tei-sey, and Ncw York. 

Defendant was a ch;iuffciir for plaintitf from October ot' 1998 uiitil he resigncd on June 19, 2006. 

Plaintiff coiitcnds that over the past twenty years, it lias spent a significant aniouii1 of lime 

and 111 one y c ti 1 ti vat i 11 g and dcvc 1 op i n g rcl ai i o i i  s h i p s w i 1-11 i t s c Lis t o i i i  ers . P I ai n t i ff' s c li ent s iiic 1 ud c 
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liigli-level executives, athletes, celebrities, and politicians. PlaintifTai-gues that its celebrity 

clients oftcii travel using :iliascs atid that the client’s contact infornialion is not publicly available. 

Plaintiff contends that it has taken gcat  care in protecting its customer list and contact 

infotmatioii. .Icfliey Rose, plaintiffs prcsiclent, avers that besides hiinsel f, defendant and m l y  

lour otlicr employees had acccss lo Atlitudc’s computer film which containcd coiilidential 

co t i  t x  t inform at i 011. 

Evcry em p I o yce , inc 1 u di n g deleend an t , was 1-eq 11 ired to sign an “ Em pl o ycc Conlid enli ali t y 

Agrccinent” (the Agi-eenicnt), a purposc o r  which was to prevent thc disscinination oi’ plaiiiti fl’s 

client infomiation and its custonicr list. 

Section 1 (D) of thc Agreement slates: 

hi consideration of such employment or continued cmploynient, and rcccipt 01 the 
infomiation, ernploycc hereby expressly agrees that licishe: 

1. 

11. 

Shall rcgard, prcscrvc aiid hold the in roilnation as highly confidential and 
as h d c  sccrets of tlic company. 
S1i:iIl not disclose any of the iiiroimation nor pcimit it lo bc discloscd, 
directly or indirectly (tlic informalion interpreted broadly to be inclusive 
rathcr than exclusivc) to any  person 01- entity, absent prior wrilten consent 
and appr-oval cxccpt as required in order to carry out your proscribed 
duties . 
Shall not photocopy or duplicatc, and will iiot pcrmit any person or entily to 
photocopy or duplicate any o r  the information withoul the company’s pi-ior 
c cj 11 sent and appro v a 1 . 
Shall iiot i-nake any usc o r  the information for his/hcr own .fillancia1 or 
other benefit or such bcncfit o r  any person or ciitity other than tlic 
corn p a 11 y . 
Shall return to the company all inloimation including, but not limited to, 
customer lists, books maintained by the employee, lists, notebooks, 
rcp o rt s, memo randum , cones p o iidcn c c and d oc 11 m cn t s of ever y charac t er 
and dcscriptioii which pertain to tlic company prior to employee’s last day 
olwol-k or iiiimediately if ciiiployee is tcriiiiiiated iiivoliintarily. 
Employees shall not retain m y  copy or copies thcrcof. 

.. 

... 
1 1 1 .  

iv. 

v. 
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(Neviiis Affirm., ex. A). 

Section 2 of the Agreement prohibits employees horn soliciting, interfering, and 

competing with plaintiff s husiness for oiie year- after leaviiig the conipaiiy, I n  this regard, the 

Agreement st at es: 

Employee agrees that during the term o l  hisilier employmelit with h e  company, 
and for the period of one year artcr ai1 ciiiploycc’s tcrrnination or other separation 
from thc company for any reason, employee shall not, dii-cctly or indirectly 
iiitcrIei-c or coinpete with tlic conipany’s business in any iiianner, including, hut 
iiol limited to, by employing or utilizing tlic i nforniation in :my solicitation, 
coniinunication or other contact with any of the conipaiiy’s clients or crnployees, 
For purposes o i  this agreement, “Clicnt” is dcfiiicd as any person or eiility which 
the company hxs solicited or conductcd business with arid is or has bcen at any 
timc part of tlic company’s infomation. 

( Id . ) .  

011 June 19, 2006, dekndant resigned from Attitudc and announced that lie WLIS slarting 

his own 1iiiio~isiiic company. Plaintiff nllcgcs that upon leaviiig Attitude, dcfcndant violatecl t l ~ c  

Agccmenl by taking documents and inhniation, iiicliidiiig client business cards, and is now 

utilizing this infomiation to retain at Icxt four of plainliff‘s celebrity clients. Although 

defendant returricd ninc busincss cards to the plaintiff, plainti al legcs that dcfendant has o t l w  

business cards collected during the c o m e  d- his eniployiiicnt which lie has failed to return, 

despite vcrbal aiid writtcii requests. Plaintiff contends thal derendaiit Iw-tlicr violated the 

Agreement by driving plaintiffs celebrily clienls including Goldic I-lawn, h i 1  Gianiatti, Lance 

Armstrong, and .lainit: I’ressly’, a h  lie 1-esigicd h i n  Attitude. 

’ Although plaintiff allcged in its complaint that def’eiidant provided limousiric service lo 
Katc I-J~id~on in J U I Y  of 2006, defcndant denies having any contact with H L I ~ W I I  lollowing his 
cmployi~i~iit with Attitude. Delc‘cndant also denies that he has chven Jaime Pressly sincc leaving 
Attitude (Kaplan AlT., 11 24, 29). 
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Defendant admits that during the course of his employment with Attitude, lie gavc out his 

pel-sonal cellular phone nurnbcr to several high profile pssciigers (Kaplan AK,  at 7 2 1). 

Lkfcndaiil also iidmits that d ie r  lcaving Attitude, lic was dii-cctly coiitacted by Goldie Hawn’s 

personal assislalit for his service as well as by Lance Armstrong and Paul Giamatti (Id. ,  at 1111 23, 

26, 30). Howcvcr, deleiiclant argiics that he was not given special acccss to any coiilidential 

inforniatioii and that he never utilized Attitude’s computer system to asccrtaiii passenger contact 

i 11 foniiation. 

The verified complaint consists of the followiiig six ca~tses o r  action: ( 1  ) that cieTendant 

cliscloscd iiironnaiion deemed confiideiitial by the plaintiff in  brcacli or  the Agreeinmi; (2) Ihal 

del‘endaiit used conlideiitial information to his linancial beticfit in breach of thc Agrcement; (3) 

that defendant solicited plaintiffs clients for his own business in breach of the Agreement; (4) 

that defciidaiit rehsed to return conliidciitial contact inforination he rcccivcd h i l l  thc plaiiitiff in 

violation of-the Agreement; ( 5 )  that del.eiidaiit has been soliciting clients in violation oi’tlic 

Agrcement; and (6) that defendants lor-tiously intcrl‘cl-cd with plaintiffs current and prospective 

business relations. 

DISCXJSSJON 

Pursuant to CPLR 6301, a prclimiriary iiijimction may bc granted to rcstrain thc dcfcndant 

h m  lhc “coiririiissiun or continuancc o1‘an act. which, if committcd or coiitiiiucd during thc 

pendciicy o r  the action would produce injury to he plaintiff.” Entitlcniciit to a prcliniinary 

injunction requircs a showing of three Pxtors: ( ) thc likclihood ol‘success 011 the merits; (2) 

in-eparablc iiijury absciit the graiitiiig of prclimiiiaiy irijunctivc ixliec and (3) a balancing ol‘tlic 

equities in the movant’s hvor.  Stcdirig Fljih Assoc.. 1’ C’iiipciitillp Corp. ~ Iric., 5 An3d 328, 329 

4 

[* 5 ]



(1 sl Dept 2004); Liftle I d i a  Stores, IHC. v Singh, 10 1 AD2d 727, 728 ( 1 st Dept 1984). 

Ncw York courts gcnmally disfavor the cn lbrccineiil of restrictivc coveiianls which 

prevent an eiiiployec from pursuing a similar vocation. Anzericnrr Hrotrdcmti/ig Cox, I t~c- .  1’ 

Wo!f; 52 NY2d 394, 404 (1981). The pxtty scclciug iiijiiiictive rclicf ‘‘nust deinonslrate a strong 

probability of ullimatc success and thiis a right to the relicf sought, pal-titularly in a proceeding to 

ciihrce a restrictive covenant against a former eniployce.” Kick .I. Jurvis As.soc:s., I7lC. I’ Stotler’, 

2 10 AD21 649, 650 (3d Dept 1095). 

New Yorlc lias adopled the st:undard of reasonableness i n  detennining whether cmploycc 

noii-compete agreemcnts ai-e valid. H I 1 0  ,Sr:idrnan v Hitdiher‘g, 93 NY2d 382, 3S9 ( 1  999). In 

Rr:cd, Ko1)wf.s Assoc-s. 1) S‘trm~iim (40 NY2d 303, 307 [ 1976]), the court held, ‘‘a rcstrictivc 

covenant will only be subjcct to spccific enforceniciit lo thc cx tent that i t  is rcasuiiablc in tirnc 

and area, neccssary to protect the cinployer’s legitimate intcrcsts, iioi lianiiful to the gcllci-a1 

public and iiot unreasonably burdensoiiic to the einployee.” In determining whether a covenant 

not to compete is iicccssary to protect an employee’s lcgitiniatc interest, an employer may asscrt 

protection o r  trade sccrcts, protection of conlidential customer infonmation, protection of ai1 

employee’s client basc or protection against iixparable liarin whcrc ai1 employee’s services arc 

uiiiqiic or extraordinary. BDO Scidmm v Hirshberg, supra at 389; Crow1 IT SLJIVS. v Kov~il - 

Olsen, 1 1 AD3d 263 ( 1  st Dcpt 2004). 

Plaintiff lias dcmonstrated a likclihoocl o r  success on thc iiicrits of’its claim that its 

custoiner list and contact iiiformatioii for celebrity clients are trade sccrcts and should be 

protected 3s legitimate intcrcsts. Plaiiiliff alleges that it is not attempting to reslrict or prevent 

dereiidant from operaling ;i coinpctiiig business, but instcad is seeking to prevent clefendant froin 
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exploiting plaintiffs confidcntial company rnaterial. The inronnation which plaiiitiff has 

collccted from its clients is  coiilidciitial in nature and is not publicly accessible. Celebrity 

assistants, publicists and riimigcrs private contact inforniation was gathered over the ycars by 

plaiiitilf through sci-viccs I-ender-ed. Dekndaiit only hccaiiic aware or  the celebrity clieiits aiicl 

thcir assistants' contacl inforiiiation as n result of his employnicnt with Attitudc. 

Fur-therniorc, plaintill has taken steps to ensure that its client contact information woulci 

rernain confidential. Along with rcqiiiring its cmployees to sign h e  Agreenient, which 

specifically states that llic iufoniiatioii was highly confidcntial, it creatcd a passwoi-d-pi-otectcd 

cclnlacl list. Plainti I'l'also inslrucled its drivcrs to not sivc o u t  their pel-sonal phoile n~triibei-s to 

clicnts for conlidentiali ty and dispatchel- oi-ganization piirposcs. Dcfciidaiit admittedly violatcd 

this policy when hc gave oiit his personal cell phone niiiiiber to clients. Defendant also appears 

to have disregarded thc Agreement by retaining confidential infonnation a k r  hc lcft Attitude 

including several business cards with client contact inJonnation. 

Delendant citcs to A~m~-ic .on  Exccritivc? Lin~cizrsUzc, I J ~ .  v Nudo (1  22 AD2d 755 r2d Dept 

1 YSh]), arid Stcrrliglit Lir~iousinc S w ~ ~ i c e ,  IIK. v C'z~i/wlla (275 AD2d 704 [2d Dcpt 20001), in 

support of his srgurnent that customcr lists ol'limousine services do not qualify a s  a trade secret. 

111 both cases, [lie coui-i hcld that tlie customer contact information was casily idcnlifiablc and 

could be acquired witliout the iise of lion-confidential sources. 1 Icrc, as thc cliciit contact 

infoniiatioii is iiol easily asccrtainahlc or availablc to the general public, the infonnation can be 

considered a legitimale intcrcst which tlic employer is entitled to prolecl. 

A n  cnq~loyee's services which :ire special, cxtraoi-diiiary 01- unique may entitle an 

employer to iiijimctive relief. In B1.10 S'Lidrnun 1' IJirshbwg, .s~pr[i, the Court o l  Appeals held 
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tliat the protection ol‘custonier rclatioxiships which an cmployce acquir-ed during the course of 

employment may bc considered to be a legitiiiiatc intercst and stated, “[tllic ciiiploycr 113s ;1 

legitimatc intcl-est in prevciitil-ig I‘oiiuei- employees from cxploitiiig vi- appropriating the goodwill 

of  a client or custoiiier, which had becn crcaled aiid maintained at tlic employer-’s expense, to the 

eniployer’s compcti tivc detriment.” 93 N Y  2d at 392. Whi I C  dcfcndant contends that his services 

as a limousinc driver are not uiiicliie or extraordinary, plaintiff cont~nds tI1:i.l defendanl had 

Liniquc relationships with certain clients who specifically requesled his service. Defendant 

adinits that “it was these rclatioiisliips that kept many passengers corning back to Attitude. ‘I’hese 

passengers did not want an Attitude drivcr to c h a u k ~ r  lheni around town; they waiitcd arid 

specifically recliiested me. I becalm their personal chaufkur whenever they were in New Yvrk 

and, because ol‘ the services I provided, they recommended me, not Attitudc, to their ljinily aiid 

heiids” (.Kaplan A d ,  at 11 16) .  Therefore, the service dcfcndant provided to Attihide’s clients 

may bc fc,und to bc unique and a legitiiiiatc intcrcst worth prolecling. 

A restrictive covenant must also be rcasonablc in both time and area. Kcerl, K d w t s  

As.vtzc~.s., 40 NY2d at 307. 1ie1-e, while the restrictivc covetiant is broad and prcvcnts loon~ici- 

ciiiployees from coiiipcting with plaintiff” busiiicss for one ycar, plajntiK is not seeking to 

restrict dcfcndant rrom opcrating his own limousine sctvjcc or from soliciting is owii clients in 

any geographic a c t .  Rather, plaintiff is only asking that defendant bc rcstrained, for a period of 

one year, from utilizing plaintiffs coIifideiitia1 clicnt inIbmiation by soliciting the business of  its 

clients, which the court decms rcasonablc. 

Filially, the Agreement docs not place a11 undue burden on the defendant nor is sanie 

iiijurious to the public. PlaintiITis not attempting to stop dcfciidant li-om operating 3 liniousinc 
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business aiicl the enforccment of the Agrccmcnt would i n  no way impact the general public who 

arc Gee to choosc li-om a multitudc oC other liiiiousiiic services. 

Although plaintiK has establislicd a likelihood ol’succcss on h e  merils of ils claini that 

defciidant exploited plaintiffs cont?dcntial business infoi-niation ami has been soliciting soine of 

its h m e r  customers, plaintifl must also provc that it will sufrer irrcparablc h a m .  lrrcparable 

hami is an “injury for-. which La] monctary award caiiiiot hc adeqiiate compensation ... .” .Juc/ison 

l h i ? ~ ~ ,  Iric. v H.P. IJoud & Soti.’;, 596 F2d 70, 72 (2d Cir 1979), see also C>’redit Irrdc?x, LLC‘ v 

Risk Wisr I d . ,  LLC.:, 282 AU2d 240 (1 st Dcpt 2001). Plaintiffargucs that scveral o f  its past 

celebrity clients are iiow clients ol- the defendant including Goldie Hawn, Paul Gianiniati, Jaime 

Pressly, aiid Lance Armstrong. Plaintiff allcgcs that these clients would have continued using 

plaintiffs sewiccs i T  they wcrc not contacted by defendant. Plaintiff alleges that they have lost 

these clients a id  argues it is difficult lo calculate monetal-y daniagcs that would rcdrcss the loss 

of a rclationship with a celebrity clicnt that co~ild providc :ui iiidetenniiiate amoiiiit o r  business. 

Thcrc is 110 evidence that these celebrity clients hac1 an exclusive arrangement with 

Mtitudc, or that they would have continucd as Altitude customers after dcfeiidant left the 

company :is opposed to calling another limousine company. Even assuming that plainti IT 

establishcs that they would riot lmvc lost the husiiicss ol‘these clients but for defetidant’s 

solicitation in violation of the Agrccmcnt, plaintiff fails to establish that it cannot be acieqiiately 

conipensatcd by an award oImoiietary damages for any busiiiess i t  losl lo dcfcndaiit by his 

solicitation of a handful of thc plaintirrs clieiits througli J ~ m c  19, 2007. Atlrrntis Worldiwide, L[d  

1’ flcizikz, 290 AD2d 379 (1st Dept 2002). There is no alleg;ition that defendant is operatiiig on ;1 

cash basis, as opposed to charge accounts, making thc calculation of plaintiff s lost profits 
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impossible or cven difficult to calculate. “Damages compciisable in moiicy and capable of 

c a 1 c ii I at ion, a 1 be i t will) so 111 c d i l‘fi c u 11 y, arc riot i i-rep arab 1 c , ” Sports Ch 1117 n el h i 1  ci*i rci Assoc, v 

NlirioiztrI H o c X l ~  Lcwgitc, 180 AD2d 41 7, 41 8 (1” Dept 1902). 

Wilhoul the showing ol’in-eparablc injury, preliminary iiijuunctive rclicf is not wananted. 

CONCLUSION AND ORDER 

For Ihe forcgoing rcasons, the riiolioii for prcliminary iiijunctivc 1-elief is denied 

LMcd: April &, - , 2007 
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