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SUPREML C'OLIR'l OF 7'HE STATll OF NEW YORK 
COIINTY 0 1 :  NEW YOICK: IAS PAK'I' 2 

Pe ti ti oiicr, 

Pclitioricr Michael JYAloia petitioiis, pursiiant to C'PLK 7502 aid 75 11, l'or ;in oider 

vacaling llic arbilration award eiitcrcd in the New York Stock Exchniige ( N Y S E )  arbitratioii 

caplioned Michael IYAloia v '1'1-adition Asiel Sccurilies, liic., NY SE llouhct #2004-0 15441 

(Award),  whicli ilciiiccl pctiiioiicr's c ln i~n;  ciilcriiig jiidgiiient i i i  pctitioncr's favor I I I  ~ h c  

arbitration belorc anotlier p a d .  liesporidcnl Tradition Asicl Securi tics, liic. c~~oss-~~iovcs ,  

pursuant to CPLK 75 10, l .o i .  aii order confii-ruing tlic Award. 

Puli tioiicl- was eiiiploycd as a co-manager of dclcndant's Iicliiily Trading C;roiip LJiiit, 

aclclition, he was cnli tled to a pcrroi-iiiaiicc bonus or 35 ccnts lor cach dollar 01' I:iiiploycc 

Collectcd lCeveiiiic, which tcriii is defiricd bclow. Sonic months after lcaviiig rcsponcleiit's 

eiiipluy, petitioner uoiuiiicnced tlic iindcrlying arbilralion pi+occcdiiig, claiiiiiiig thal hc hac1 

iiol hccii paid thc uoiniiiissioiis to which he had bccri cntitlcd. Thc artitration w;is goveriied 

by tlic Fcderd Arhiti-ntloii Acl, arid tlic parties agrcc [hat tlic lcgal issue Ixfoi-c llic courl is 
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wlictlici- tlic priiicl manilcstly igiiorcd cstahlislicd law. 

Pctilioiicr's arguiiicnt, hcre, is that he rnadc discovery dcmands for documents that  

I 
would allow a calcdatioii ol'thc comtnissions to which he was cntitled; rcsponclcnt pi-odiiccd 

two sets of clocuiiicnts (which appear as cxhibits 1 I uid I to the petitiun), h u t  prcscntccl 

tcstiiiiony that iici tlicr set coiild bc used to ca1cul:ttc any uoiiiinissions diic to pciitioner; tlic 

arbitratioii panel appears to have agrccd with rcsponclent's vicw 01' the dociimc,nts that i t  Iiad 

i~llowccl petitioner t o  calculate what was clue to him. Petitioner coiicludcs t1i;it that failure 

was I'uiidamcntally itnlair, :tiid that i t  ignored a NYSE rulc goveriiing [lie produclioii 01' 

Altliough petitioncr's arguincnl has an clcgarit siinplicity, i t  begs thc question 01' 

whcther any clocuiiicnt o r  iril'oi-niatiori exists, that would show pelitiuncr to t>c ciititled t o  ;I 

comniission. Pelr tioncr's argiiiiiciit to the arbitrators was that tliose olrcsponclent's customers 

automalically assigiied to  hiiii f o r  thai purpose. & Lcviri A l l . ,  Exh. F. Howcvcr, petitioner 

ackuowlcdgcd tlial his eniployiiicnt agreeincnt ( Agreeiiicnt) coiitaiiied 110 such provisinn. 

I Id., Exli. Ci. Indecd, thc Agreciiicnt prtnvidcs that petilioncr is entitled to ;i bonus for cach 

dollar 01 Einploycc Collected Reveiiiic, which, iiisolar ;IS is rclcvant here, is dclincd ;is: 

the total ol' ... (ii) dl coinmission, floor brokeragc and other I - ~ V C I ~ L I C S  I'rom 
cqiiity sccuri lies transactions , , ,, cffected llirough the LJnit lor custoiricrs ol.' tlic 
Copipitiiy not iiiti-oduccd by the ciiiployee ..., to the extciit such transactions 
l iavc  heen assigiied or allocated to the Eiiiployce by tlic Managers. 
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Pctilioner, who was bai-red by a iion-compete agreeniciit with his f'oriiier eniployer froin 

inli-oclucjng any  custoincrs of his owii, docs nol contend hcrc, or  clniin tha t  Iic cor~tcndud lu 

the arb i l rakm,  thal he was, in I'acl, assigned, or allocated, ally cquily security trniisactioiis by 

clocuiiicnts thal re.rpoiidcn~ produced, tlic pancl credited tlic testimony of rcspondcnl's 

wiliiesscs, thal lhose docirincnts wcre ii-relevant to any issue ol'cumpcnsation. Accordingly, 

hcrc  :ippcars to bc 110 basis I'or pctitioiier's claim, in h e  AgrcciIicnt. Nor docs pclilioricr 

contend that rcspondeiit proiniscd him anylhing, outsiclc thc tcrins 01' the Agreement. 

Petitioiicr's vnly other arguiiicnt in support of liis motion is that ~ h c  LJiiilcd S tatcs 

Securitics Cxclintigc Commission r~iles governing h e  iriaiiitcnancc of ccrtain rccords 

required rcspoiideiit to maintain I-ecoi-ds which il fiiilecl to providc in rcspiisc to  petitioiier's 

discovery requests. 17 CFIZ 3 240.17a-3 (a) ( 1  9) (i) I-ecliiircs hrokcrage houscs to iiiaiiitaiii 

records 

LUIS to cach associated pcrsoii listing cach purchasc and salc 01' ;i sccurity 
attribula ble, for  coitipcnsation purposes, t o  tliat assouiatcd pcrson. 'l'hc record 
shall include 1111: amount ol  compensiitioti i I' iiioiic~ary arid a clescriptioii of tlie 
c om pe 11 sat i o 11 i I iioti-iiio~ie I ar y . 

hccn any purchascs o r  sales of securitics lhal wcrc attri twtiiblc tu him l'or compciisation 

l o  an i ti I'orinalion specialist of pctitioncr's choosi iig. 

Accordingly, i t  is licrcby 
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ORDEIIIJD that the pciiiion is dcnied; and i t  I'urthcr 

ORDEIIEL) and ADJUDGL33 that the cross motitm\ is granted, :ind thc award in Ncw 

Y 01-li Stock Exchiiiigc Docket K2004-0 I544 1 is cunl'iniicd. 

Enlcr: 

Y 
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