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SUPREMLE COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 2

MICHAEL D’ALOIA,
Index No. 116677/06

Petitioner,
-against-
TRADITION ASIEL SECURITIES, INC,,
' Respondent.
______________________________________________________________________ X

LOUIS B. YORK, J.:
Petitioner Michael I)'Aloia petitions, pursuant to CPLR 7502 and 7511, for an order
vacaling the arbitration award entered in the New York Stock Exchange (NYSE) arbitration

captioned Michael D'Aloia v Tradition Asiel Securities, Inc., NYSLE Dockel #2004-01544]

(Award), which denied petitioner's claim; entering judgment in petitioner's favor in the
amount ol $3,855,385, or 2,832,678; or, alternatively, remanding the matter back for another
arbitration before another pancl. Respondent Tradition Asicl Securitics, Inc. cross-moves,
pursuant to CPLR 7510, for an order confirming the Award.

Petitioner was employed as a co-manager of delendant's Liquity Trading Group Unit,
lor a three-year term beginning in February 2001, FHe was paid a ycarly salary, and in
addition, he was enlitled to a performance bonus of 35 cents for cach dollar of Employee
Collected Revenue, which term is defined below. Some months after leaving respondent's
employ, petitioner commenced the underlying arbitration proceeding, claiming that he had
not been paid the comuissions (0 which he had been entitled. The arbitraton was governed

by the Federal Arbitration Act, and the parties agree that the legal issue before the court 1s
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whether the pancl manifestly ignored cstablished law.

Petitioner's argument, here, is that he made discovery demands for documents that
would allow a caleulation of the commissions to which he was entitled; respondent produced
two sets ol documents (which appear as exhibits 1T and 1 to the petition), but presented
testimony that neither set could be used (o caleulate any commissions due to petitioner; the
arbitration pancl appears to have agreed with respondent's view ol the documents that 1t had
produced, but did not require respondent o produce other documents that would have
allowed petitioner to calculate what was due (o him. Petitioner concludes that that failure
was Tundamentally unfair, and that it ignored a NYSE rule governing the production of
documents,

Although petitioner's argument has an clegant simplicity, it begs the question of
whether any document or information exists, that would show peltitioner to be entitled to a
commission. Petitioner's argument to the arbitrators was that those ol respondent’s customers
who were not assigned o other brokers, for purposes of earning a commission, were
automatically assigned (o him for that purpose. Sce Levin AfLL, Exh. F. However, petitioner
acknowledged that his employment agreement (Agreement) contained no such provision.
1d., Exh. G. Indecd, the Agreement provides that petitioner is entitled to a bonus for cuch
dollar ol Employce Collected Revenue, which, insolar as is relevant here, 1s delined as:

the total of ... (i1) all commuission, floor brokerage and other revenues {rom

cquity securities transactions ..., cffected through the Unit for customers of the

Company not introduced by the employee ..., (o the extent such transactions
have been assigned or allocated to the Employce by the Managers.
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Petitioner, who was barred by a non-compete agreement with his former employer from
introducing any customers of his own, docs not contend here, or claim that he coutended to
the arbitrators, that he was, in fact, assigned, or allocated, any cquitly security transactions by
respondent’s managers. While petitioner sought to infer such assignments [rom the various
documents that respondent produced, the pancl credited the testimony ol respondent's
wilnesses, that those documents were irrelevant to any issue ol compensation. Accordingly,
there appears to be no basis lor petitioner's claim, in the Agreement. Nor does petitioner
contend that respondent promised him anything, outside the terms of the Agreement.

Petitioner's only other argument in support of his motion is that the United States
Securitics Exchange Commission rules governing the maintenance ol certain records
required respondent to maintain records which it failed 1o provide in response to petitioner’s
discovery requests. 17 CFR § 240.17a-3 (a) (19) (i) requires brokerage houses to maintain
records

fals to cach associated person listing each purchase and sale of a sccurity

attributable, for compensation purposes, to that associated person. The record

shall include the amount ol compensation il monetary and a description of the

compensation 1[ non-monetary.
Again, indsmuch as petitioner was a manager, and not a floor trader, there may well not have
been any purchascs or sales of securitics that were attributable to him for compensation
purposes. In any event, petitioner declined respondent’s offer (0 open its compuler records
to an information specialist ol petitioner's choosing.

Accordingly, it 1s hereby
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ORDERED that the petition is denied; and it further
ORDERED and ADJUDGLED that the cross motion is granted, and the award in New

York Stock Exchange Docket #2004-015441 is conlirmed.
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