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SCANNED ON 411712007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Index Number : 600397/2005 

.... . INDEX NO. 

CITY OF NEW YORK 
vs 

COMMERCE & INDUSTRY INSURANCE 
Sequence Number : 002 

SUMMARY JUDGMENT 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. __.._._I_ 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

. . -. - .- Answering Affidavits - Exhibits 

. . - . . Rep I y i n g Affidavits . - . - 

PAPERS NU Ml3ERE.D. 

Cross-Motion: I 1 Yes Id 
Upon the foregoing papers, it is  ordered that this motion 1, 

./ ,-'- 

Check one: FINAL DISPOSITION CJNON-FINAL DISPOSITION 

Check i f  appropriate: ' -' DO NOT POST 
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( : ITY C)F NEW Y O H K  tirlrl NYC: DEPARTMENT 
O F  S A N I T A T T O N ,  

Pl .a i  nt.i f fs, 

uef el-1dant.s 

R a p i d  D e i n o l i  L ion  C:ompany, Inc . ( R a p i d )  L o  do u e r t a i i i  const-ruc: t.i on  
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Agency (together, I.)or-sey) ', which r-eached Carmeli. ta Mas ( M a s )  , iiin 

I p ]  1 (+;:ise cance l  t h e  Asbest-o:; L i a b i l  i . t y  f o r  t h e  ahove 
c:aptioried i n s u r e d  a:; of  nccenber  15, 2001. 'Hie I.-ciiso1i 
hcir-ig i s  t l - i t i t  t.he Workers' Compensation Uni t  of [ C L I ]  
dec ided  not t o  c o n t i n u e  on coverage after much 
c l e l i b e r a t i  on p a s t  the rcncwnl datc of  the p o l i c y .  In 
all fa i rn(2ss  t o  the ins1.1rec3, t.hE! 251, Ininimum e a r 1 1 ~ ~ 1  
~ 1 1 0 1 ~  Id he w a i v e d ,  and t h e  po1.j cy sl-iou1.cl he canr:elled on 
a px.o/raL.a h a s i s .  Please conf i rm.  

for-ni d i r cc t ec l  t o  CLI. A second copy of: t h i s  fax w a s  scnt to Ma:; 

c:;mc:ellation o L  Lhc p o l i c y ,  effective Janua ry  2.5, 2 0 0 2 ,  

'1'11ymius Aff. , E x .  G .  However, on February 4 ,  2002, Global. i s suc t l  

nri1.y ixicl  confer:; rio rliqht upon t .he c e r t i f i c a t e  h o l d c r .  This  
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O i l  Fcbru;iry 1 5  , 2 0 0 2  , Cananwill  sent a "Keinstaternent 

any l.ap:;e i n  covcrage. Id., Ex. I 

On Fchruary 2 7 ,  2 0 0 2 ,  Uorsey sent a fax t.o Mas ask ing  t h a t  

L.hc! pol.ic:y riot he cancelled. Thymius A f f  . , Ex. K. The Lax 

sl:.at.c:ri " [ p ]  lease: make s u r e  that ASB/GL P o l i c y  #9341616 l o r  ab(:jvc+ 

o b v i  oii:;ly meant f o r  Rapid, that. " [ 01 I-ily t h e  j .nsurnnc.e carrier car1 

O n  March 8 ,  2 0 0 2 ,  C i t y  s e n t  n o t i c e  of  the Bollcun ;.ic:cident. t o  

G l o b a l ,  w i t h  ;1 copy of the C e r t i f i c a t c .  In L ~ E  lc! t . te l r ,  C i t y ' : ;  

[ C i t y ]  hereby n o t i f i e s  your f i r - m  of t h i s  a c c i d e n t  
pi.ii:.:;imnt L.0 Lhe t e r m : ;  o L  tlie above p o l i c i e s  referenced 
i r i  t l ie ericloscd C e r - t i f i c a t e  a n d  t3eIn;:iricls that khe 
r e s p e c t i v e  carr-i crs  assume the  o b l i g a t i o n  of the 
c:arl-i.  cr under. t h e  p o l i c e s  idei- i t iLied i n  the e r i c losed  
c:c!rt.i fi.cclte t o  protect [Ci.t>y] , a r i d  i t . s  agcnt:; ;mcl 
cmpl oyee:; . 

O n  March 1 5 ,  2 0 0 2 ,  Global s c n t  t i  "General N o t - i c : ?  L i a b i l i t y  
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Unless provcn otherwise, i n s u r a n c e  hrokers a re  agents of t h c  

and  i n  l i g h t  of the evidenc:e ( i n  the form of O r a b o r i a  I s  a f f i t lavi  t. ) 

LhaL: jt W;IS riot., t h e r e  as no que:;tion of fact_ coriccrnirig t h e  

agcncy i.:;sue. ~ o r : ; e y  w a s ,  i f  tinything, R a p i d ' s  agen t ,  arid it:; 

C'arnc'cl l a t i o n  

'Ylie p o l i c y  rcads,  under t2he heading  "Conunon Po l  i c y  

A ,  Cancellation 

( 4 )  Not.ice of  canc:ellat . ion wil 1. state the effective 
da te  of c a n c e l l a t i o n .  This p o l i c y  per i .od  w i l l  end or1 

tha  L d a  t c . 

t.o caiic:el. thc! p o l i c y  u n i l a t c r a l l y  . 

[ p ]  roo f  of cancc l  l a t i o n  [ o f  an  i n s u r a n c e  p,olic:y] 
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r e q u i r e s  proof of tl-le fact t h a t  t h e  i n s u r e d  h a s  
t r ; .msmi t ted  the r e q u e s t  (c2ither himself o r  through an 
auL1iorized agent) and no th ing  inor-e, for the so1.e e v e n t  
which can e f f e c t  canc :e l la t ion  is t h e  u n i l a t e r a l  aut. of 
the i n s u r e d  r e q u i r i n g  no accep tance ,  a c t  i n  re l ianc:e ,  
01. other corlduct: hy the i n s u r e r .  

E n g c l ,  97 AD2d 675  ( 3 d  D e p L  1 9 8 3 )  ( n o t i c e  by insured of 

c : r i n c e l l a t . j  OTI effects c a n c e l l a t i o n  unilaterally) ; &mover 

1.0:!0 ( 1 9 8 2 )  . " N o  a f f i r m a t i v e  act on t h e  p a r t  of t h c  i n s u r e r  [ i s ]  

effective. See Nobi.1.c v T r a v c l c r s  I r i d e m n i t y  Coir?pany of Ha?: t fc i rd  

Coxiri. , 4 NY2d 536 (1.958) . Rased  on the c a ~ e  l a w ,  the lanqlu;iqe o f  

pus;. t. i on t-o h i s  injury . ' " N a s s a u  Y'r~i:; ti C:'oit?pany v Mon ti-osc 
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M a t t c i '  of S h o d c l  J. v M a r k  D., 7 N Y 3 d  3 2 0 ,  3 2 6  (2006) . 

k ' u r t l i e r ,  wtiiver i s  "the inL:E!ntional re1 i n y u i s h m c m t  of a 

contrcic t a l l o w c d ,  a r i d  Lhc a c c i d e n t  woul  d never have occurrccl 
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w h e t l - i e r -  Cr51 rc i .ns ta ted  t.he policy. A1 though (:&I maj.nt.ains t h a  1: 

tlic policy 1rit.iy on1 y bc rc! ins ta ted  upon i:;:;iianc:c of "pol i c:y 

I r c i  nr;L.at.einent. Whether C 6 ; I ' s  issuance of the endorsements af L.er 

c.aric:el 1 a t i  on of L.he policy is cvidcnce t.hat it reinstated tht-: 

OKLILKFX t h a t  the Iriotion i s denied.  ! : ' ' F I L E D  7 
This Constitutes the Decision and Order of the C o u r t .  

EN1'EK : 

EMILY JANE GOODMAN 
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