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I’liiiiiti 1‘1’ Towcr. Itisurmce C‘oiiipariy of Ncw Yoi-k (“Towcr”) moves lor :in order gmti  ng i l  

and Mordcc 11 ai Fe I d i i i  an d/b/a 1-43 dm :i t i  ’ s Jew e 1 ry C‘rc ;I ti or1 s (1 oget her “ t h c Fc 1 d 111 an s”) i 11 :it1 ;IC t i  on 

cap t i oiied Joscph r3r:ic ti fe I d v . Abraham Fc I din an a n d  Mordcc ti ai Pel din an d/ tdii Fe Idman ’ s Jew elrv 

C’rcations and Bel-ta T,~id:i~i; Index No. 40287/04, pending in tlic Supreme Court, Kings County 

(ti e re I n ii f l  e r “I I1 c LI n dci.1 y i ti g ;ic t i on ”1, Th c Fc I d 111 ;ins ;I 11 (1 dci’cn d:tn t J o sep h 13 ixc ti t c I d ( “J3 I’BC ti fe 1~1”) 

oppose thc inotion, which is granted f ~ w  the reiisC)iis below. 

H ;IC k g o  Uti d 

In the ~.rndci.lying action, Riractifcld seeks lo I-ccovci‘ damages foi. pcrwnal iiijuiics he allcgcdly 

stoic, known ;is lklclillan’s Jcwelr-y Creations, which is locutcd at 4861 16”’ Avcnue, Bi-ooklyn, NY 

I 1304. ‘I‘tic FeId1iiaiis lcascd the store fi-orn Betta Lanclau, who owns the building in  which i t  is located. 

Defendan t Mor.dcc;ii Feldman owns and operalcs Fcl dnian’ s Jewelry Crcali oils, and h I s son, dc fendan t 
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;1S L i  S ~ l ~ c S T ~ ~ l - S O l l .  

‘I’owcr issued :I commcrciiil gcneral l i h i l i t y  policy Lo [tic Fcldrnans bearing policy nuinber C . Y P  

21 03058, cffcciive October 23, 3-003 to Ociobcr 26, 2004, which covers Feldrn;in’s Jeweli-y Ci-e:ilions 

and its exccutive ofl‘icc1.s. ‘lhe policy’s general liability coveragc part  covers “thosc sums tha i  insured 

bcconics Icgally ohligated io piiy as damagcs bccsuse of  ‘hodily injury’ ... ciiuscd by ‘MI occiii-rcticc.’ ” 

Scction I ,  ‘11 1 (a)(h). An occiirrencc is defined i n  pcrtincnl part ;is ‘ h i  accident.” Section V, (11 12. 

‘I ’11 e 1x1 I i cy coii t ai tis t lic Fol Io w i ti g t i  oti cc pro v i si on : 

A. Y o u  must see to i t  tha t  we are notified :is SODTI as 
pixlicablc of an “Occurrencc” or an offensc which may result i n  a 
clairn. To the cxtcnt possible, noticc should include: 

i .  How, when and wherc the “occiirre~icc~’ or offense t o o k  

i i .  Tlic iiiiiiies and xkli-csses 01‘ any  injui-cd pel-sons and 
witricsses; and 
1 1 1 .  ‘l’he nature arid location 01‘ any injury or damage arising 
out of thc occun-ence o r  offcnsc . 

place; 

. . .  

Section TV, y[ 21. 

By Icttcr ciuted Dcccmber 15, 20(Ul tlic lnw firm I - epxn t ing  Brachleld wrote to 

Fcldt~i;iils Jewelry Crcalions, stnling th:it i t  h i l d  been rclnincd by Rrilchl‘eld i n  connection thc 

Novcrnkci- 21, 2003 :iccidcn[, anci  that “[tlhis matter is to be harldlcd by your insurance company. 

Plcasc advise h i s  office of the rimic and address oC your insurance company togethcr with the 

policy numher ;Iricl/or claim nunibcr so that we may dcal with them directly.” Tlic lcttcr further 

stated that, ‘‘[ill. yuu  did not k i v c  iiisLii-;iiice covcrxgc at the time of this :iccidcrit, plcase conlact 

LIS iiiiiiiecli:ilely.” Thc Pclcimans did not rcspond lo lhe Icltcr, 01’ notify ’I’ower lhul they had 

rcccived il. 
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On November IS, 200.1, Hrachfcld commenccd the underlying :ictic)ii to t-ecovcr 

damagcs for pcrsoiial injuries hc allegedly sustained ;IS a result o f  his fall o n  Novcniber 2 1, 2003 

(hcr-cinaftter “the uiiclerlying action”). ‘l’he complaint allegcs that B1-achCeId w;is injured on the 

step outsiclc the jewelry store due to the ncgligence of tlic Feldmans and Landau. 

On Dccemher I O ,  2004, the Fcldnians’ insiiraiicc broker [orwardcd to Tower B copy of 

1 he s ii m rri o n  s ;I 11 d c o nip I ai i i  t i n the i i  t i  dcrl y i i i  g ;IC t i o n . Tow e I- sub seq i i  cri t I y c o n m e n  c ed ;in 

investigation nf Ihe claini mid iiitci-viewed Ahrdi;ini and Mor-dcchai lkldrnan. Following thc 

invcstigiition, Towci- c1iscl;timcd covcixge for f:iiIiirc to pruviclc tinicly notice of the claim bascd 

on st:itcnients taken froin the Fcldm:ins that they Imcw of the accident ;i few days al‘ter it 

occui-red, and that ;I Icttcr was reccivecl rrom Brachl‘clcl’s atiorncy scvc~-al weeks later, tmt was 

thl-own away. 

Tower subscqucnt ly cominencccl this action seeking t o  coiifii-iii [tie prqricty o f  tlic 

discli~imer and now moves suniinary judgment declaring that i t  has no duty to  indci~inil‘y 01- to 

defend tlic Feldmans i n  thc underlying action since they Tailed to providc timely notice o f  the 

claim. In support ol‘ thc motion, Tower rclics on Abi-aham’s dcposition tcstimony in which he 

xknowledgcs tliai lie Tirst Icai-ncd that  BI-achfeld l’cll a i’cw clays i~fter thc accident wlicri 

Bi-achl‘cld C ~ I K  in to  tlic stoir with ;I hiiiikigc on his iiose and told Atx iham tliat lie hac1 Lillen on 

the step m c l ,  ;IS ;I result, had gone to the hospital. 

Atmliam also testified t h a t  11c told his Lilticr :itmiit his conversation with Btxclifcld, that 

he received 3 lcttcr 1-egarding thc Bi-achfcld’s Lill f rom 3 I:iw fii- in,  but that he threw the lcttcr oiit 

iitid did iiot tell his l‘athci. : \h i i t  i t .  When Lisked the I’C~ISOII that he thI.ew [tic lcttcr LIWiIy, Abi-aliarn 

testified that “usually,[an] iinpoit;int lcttcr t‘i-om ;I lawyci. conics cci-tificd 01- I-egistei-ed i n a i l .  1 
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was thinking tlic l’irst letter, I didn’t think i t  was very serious and I was waiting for another lcttcr 

to coi~ie.” (At~ ix t i~ im Fcldiiian, Llep. ‘1-r. :it 23). 

In opposition, the Feldnians argiic, based 011 h e  affidavils of Ahrxh;im and Mordccliai 

Felclman, that thew was a ~-easonahle hasis for tticir failurc to notify ‘l’owel- of the accident since 

i t  occurr-ccl outside tlic sloi-e a f k r  i t  had closcd and thcrci’ore [hey did not t h i n k  hey  wcr-e suhject 

to liability, and that they notified Towel- o i  the underlying action lis soon ;is thcy bccainc ~W;II’C of 

i t .  Thc Felcimans also rnaintain that ;is Abi-aham was iincdiiciltcd m d  unsopliisticatcd, he could 

not have known t h a t  (lie letier froin h e  Bractiikld’s lawyer I-cquii-ed him to m i f y  Tower- of 

B rach I’d d ’ s c 1 :ii m , 

Tlic Feldinans next q u e  that the languagc of the policy is not sufIiciently cleai- to 

wiu-r-ant a disclairnei- based on the iillegcd lack of titricly nolice oI “an occui-I-eiice” since Tower’s 

deposition witness did not know whether c)ccui-i-ence W;IS del‘ined under the policy and testified 

that s i x  ~iionllis It-om 111e incident constitutcd tirncly notice based 011 pic-lelines not set forth i n  

lhc policy. Tlic Feldmtlns also note that lhc policy docs riot dclirieatc a pcrialty for failure to 

p t 1 1 p t l y  t i ( I i fy  t l~e  insui-er- of ;it1 O C C L I I T C I I C ~ .  7’hc FcIclrn:ins al~cl-lliltivcly ;ii-guc t h 3 t  ;\s tlic duty 

to dcl‘cncl is hi-oxier- than lhc duty lo  indcmnil’y, t h a t  Tower iiiust del‘cnci theiii i l l  thc unclci-lying 

~ i c  t i  on. 

Bracht’cld scpxitcly opposes the motion, arguing that, under Insiir-iince Law $ 

3420(3),(4), :is the “iiijuecl party” he has an inclependent right to provide nolice to ‘I’ower, iIlId to 

recover any iinsatisficd juclgment directly i‘i~~iii Tower based on such notice. Mol-eover, 

Brachfcld xscrts that tlic Tleccinbcr 15, 2003 letter l‘i-om his atlorneys to rieldtIii~1I’S Jewcli-y 

Crcntions evidences that he t o o k  i d  I re;isonable steps nvai lahlc to cnsiii‘c th:it ‘Tower received 
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timely notice ol‘his claim, sincc tic had no means of Ieiiriiing the identity of Feldinan’s insurcr, 

other than from the Feldmans who did not rcspond to the letter. 

Di scu ssi o ti 

It is wcll cstablislicd t h a t  when, ;IS here, “;I coiilixt of p ~ i t i i ~ i i - y  iiisiit-iiiicc 1-cc1uii~cs notice 

‘as soon practicable’ alter an occurrcncc, the ahsence of tinicly notice of an occuii-cncc is a 

failure to comply with a condition prcccdcnt which, ;IS ;I mattcr of law, vitiates tlic contract.” 

Arm Corp v. Grc:itcr New York Mut. Ins. Ch., 4 NY3d 332, 339 (2OOS)(citation omitted). 

Mot-eovcr, “ M I  showiiig of prcjuclice is requit-ecl.” Td. 

compliance with thc contixct, protects the ciln-icl- against l’raud and collusion; gives the cai-ricr an 

opporlunity to investigatc clainis while evidencc is fresh; allows [he cnn-icr to make iiii carly 

estimate o f  potential exposure and eslablish adcquatc reserves and givcs thc car-i-iei- BII 

oppoi-~iinity to exei-cisc early control of claims, which ;lids settlement,” Id. (citalion on-iittccl). 

The rule, which reyiiircs “sh-id 

“[‘~l’:llic provision tti:iI notice be givcri ‘:is soon ;IS prxticablc’ i~cqiiires thc court LO 

examine whcthei- notice was given within a rcason;iblc time in light of the facts i111d 

cii-cimistmccs of thc case a t  hand.” Miditv Midgets, Inc. v. Centennial Ins. CO., 47 NY2d 12, 10 

(1979). Applying this stanciard, i t  has bcen held that “[tlhc du ty  to givc notice ariscs whcn, f i o n l  

tlic inf‘ormnlion available I-elativc to the accident, a n  insured coiilcl glean :I reiisonablc possibility 

of thc policy’s involvement ,” Parmioiint Ins. Co. v. Rosedule G;~~-dcns, Inc., 293 AD2d 235, 239- 

240 (1” Tlcpt 3002). “Although what is reasonable is orclinai-ily left for  cleleiiniiwtion at tt-i:d, 

whei-e thew is no cxciise for the delay and mitigating considerations arc absent, the issue tilay bc 

disposed of ;IS ;I i-nattcr of law i n  dvnncc or [rial.” Powci. I-louse AiitIic)rity v .  Westiugliouse 

Elec. Cot-p., 117 AD?d 336, 330 ( I “  Dept 1986). 
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I n  xidition, ‘‘a reasonable bclicf in noii-liability may excuse an  insured’s failure to give 

timely noticc, but the insured has h e  burden o f  showing the rcasonablcncss of such excuse, given 

a11 of tlic cii.cunist;iiices.’’ SSBSS Realty Chrp v. Public Scrv. Mut. Ins. Co., 253 AD2d 583, 584 

( I  ’’ T k p t  t!NX)(citation omitled). Mot.covcr-, “the issue is not wticthcr the insurcd believes he 

wi I I  dtim;itely be found  li:itjlc for the in jury ,  hi i t  wlictlici. Iic hiis a i-ciisoniil,lc t m i s  for thc belid 

that no claim will bc assci-ted ag;iinsl him.” Icl. 

Hcrc, based OTI thc iinclisputccl record, the Felclm~lns’ duty lo give notice to Towel- arose :i 

few days ;rI‘tcr the Novemher 21, 2003 accident when Brachfeld went to the store a n c i  inl‘ol-nIcd 

Abraham tha t  he I‘ell on the slcp ; i d  went lo the hospital ;is ;i ~csiilt, or, :it h e  very latest, on 01’ 

aboul December IS, 2003, when ;i letter was rcccivccl a1 [tic Fclclmans’ slot-c indicating thal 

Brachl‘elci had retained counscl i n  connection with the November 21, 3003 accicienl anci that tlic 

I;eldmans should 11oLiI-y their insurance company of Brdifelct’s claim. ‘lhe recoi-cl shows, 

howevei-, tha t  h e  I~elclmans did not inromi Tower o l  Braclil.lcl’s claim until in or about 

L)ecemher 2004, ahoiit ;I ye:it- afler they learned about the nccident and receivcd tlic letter from 

13 1-acI1 fe I d ’ s ;it loi-ne y . 

Moreover, the Feldmans’ coiltention that tlicy bclicvcd thcy wcrc not liable to Brachi-dd 

;is the accident occui~cd outside the store d te r  i t  had closed is insuI‘ficient to rwct their lmrden 01’ 

demonsti-~rting t h i i t  thcy l i d  LI 1-casoniiblc hasis for ;i txlicf th;it no claim would be iiiadc, against 

tlicrn. Notably, tlic insui-cd’s subjective txlicf that :i claim would not he made, simding alone, is 

insufficient to cxcmpt i t  from the noticc rcquircrncnt. Par-uinoiint Ins. Co. v.  Roscdalc G:irdens, 

b, 293 AD2cl at 241 (“the noticc requirement docs not exempt occuri-ences, which, i n  thc 

insiired’s estimalion, cio no t  ~mrtencl probable liability on its part”). In addition, here, there BK 110 
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cxteniiati ng factors which have ticcn associated with a reasonablc hclicf that a plaintil‘l would not 

asscrt ;i claim, such as wbcre thcrc is no indication of injiiry or no dci‘cct at  h e  accidenl site. 

SSRSS Realty C:oi-p. v. Public Sew. Mul. Ins. C’o., 3.53 AD2d at 585.  ‘1’0 the contrary, the 

Fcldinuns were inf‘oi.mcc1 by  Braclileld h i t  he wiis inliircd :is the 1-esull of ;I fa l l  011 their step, and 

WCllt  t o  thc hospital. 

I n  i ~ i y  event, any ;trgiiable doubt that the Fcldmans might have had regarding Brachfcld’s 

inleiit to filc ;I claim would have been eliminated upon the rcccipt of the Decernbcr 15, 2003 

le t le r fro 111 n ix  t I I‘c 1 d ’ s al t or ne y . Acid i 1 i o t i  SI I y , con t r ~ y  to Fc 1 dni an s ’ arg umenl, ;is A bi-ah iir11 

was given authoi-ity by the l-kldmans to open the niail and thus had n duly to repoi-l its conients, 

his knowlcdgc of the informalion in the letter flom Brschfcld’s attorncy must be i~nputccl to the 

Feldman’s Jcwc11.y Creations. Bauer v. Whispering Hills Associates, 21 0 AD2d 569 (3d Dcpt 

1994), Iv denied, 86 NY2d 701 (1995) (employee’s knowledge ol‘ accidcnt m i y  tic itnpitted to 

employer-insured); Pxiruount 111s. Co. v .  Kosedale Gardens, Inc., 293 AD2d at 240 (“knowledge 

of a11 occiirrence obtaincd by an agcnt charged with ;I duty to repoi-t such matters is imputed to 

the principal”). 

The Fcldrnans’ remaining arguments are also without nicrit. Spccific:illy, i l  is well 

cstablislicd t l i i ~ t  ;i provision, lilic the one i n  the sutijcct policy, which ~~cc~uiics  an insurcd LO 

provide notice ;is soon ;is pixticablc, creates a condition pi-cccdenl to rccovcry under the policy, 

and no penally provision is r-cyuircd. Arfio Coim v. GI-enter New York Mul. Ins. C h . ,  4 NY3d at 

339. Fiirlhcrnioi-e, :is “:in ~ C C U I - ~ C T I C C ”  is clefinecl under the policy to include “;in accident” like the 

one at issue ticre, whcthci. 01- riot Tower's witnoss kncw of this definition is irrelevant. 

A2ddition:illy, since tlic noticc provision i n  the Iiis~ii-iiiice policy is ;I condition pi-ececlent to 
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coverage, the I‘ailure to give Litiiely notice of  ;I claim relieves the insurer of both the cluty to 

dcfclld iI11d to inclemniry. ’T’ravelei-s Ins. Co, v. Voliiiar Colistl-uctior Co., ITK., 300 AD2d 40 (1” 

Dept 3003). 

Accordingly, as the Feldmans havc no rcason:ihlc cxpl:ination Tor the approximate one 

ycar dclay bctwccn ttic time that they learncd or the accident and were notil’icd that Brachfeld had 

rctaincd counsel :ind piuviding nf notice, Tower is entitled to disclaim covcragc txiscd on the 

failurc to comply with :i condition pi.ecedent to coveriige. 

Thc rcmaining issues rclate to Brachfeld’s assei-tecl entitlement to rclicf iincler- Insui-ancc 

Law $ 3420(ii)(3) which gives “an injured party” :in independent right lo provide notice lo  the 

insurer, and polcntially recover- any unsatisl’icd jiidgrncrit clircctly I‘roiii the iiisurci. lxiscd on such 

notice. I n  this case, although it is  undisputed that Brxtireld did not providc Tower with any 

inclepetident notice of [he cliiim, Brachfcld rnaintai tis that he nonetheless can recover from Towcr 

sincc hy sending a letter f rom his attor-ncy to Fcldmiin’s Jewelry Creations, hc took  dl t-eilsoti>ihIC 

slcps to asccrtain Tower’s identity. 

“While Iiisiir;iIice Law 5 3240(a)(3) provides an iii.jui-ed party an indcpencient right to 

provide :in insui-rince carrier with written noticc of ai accident, the iiijurcd party is required, in  

oi-dcr to i-cly Lipon ttic provision, to demnnsti-atc that he or she acled diligcntly i n  iiitempting t o  

ilsccl~ili~l the identity of the insurer, uiid tlicrcaftcr cxpeditiuusly notified ttic insui-cr.” Stcinbet-q 

v. Hei-inilaqc h S .  Co., 21; AD3d 426, 428 (3d ncpt 2006); see ;iIsc), Evcryimdy Ins. Co. v. 

Chavis, 150 AIXd 332, 333 (3d Dept), a~~peal  withdrawn, 74 N Y 2 d  844 (1989). Whcii, as i n  this 

case, the insiri-ei- t-eccivc iioticc from the insured “‘the only issue with respect to h e  injured party 

[is] whcthcr the effoi-ts 01‘ the iiiji1i.cd party to facilitatc the providing of proper. notice were 

8 
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sulficient in  light of the oppor-tunitics to d o  so afforded under the circumslances.’” Roclicstcr v. 

Ouincy Mutual 131-e Ins. Co., 1 0  AD3d 417, 418 (2d Dept 2004), ciuoting, Massacliusctts Bay Ins. 

Co. v .  Flood, 138 AD2d 683, 684 (2d Dcpt), appeal denied, 70 N Y 2 d  612 (1987). 

I Jndcr the circumstances hcrc, whcrc the Feldmmi owned and opei-ated ;I busincss :itid 

COLI 1 d 11 avc bccn con t ac tcd there reg ardi TI g i n s i i i m  cc i ti form at i o t i ,  €3 r;tc h fe 1 d ’ s si ii g 1 e I et tcr fro rii 

his attorneys to Ikldman’s Jewclry Ci-ealions is insuff‘icient to dcmonstratc his di ligcncc such as 

to give rise lo righl to recovcr under Insurance Law $ 3240. & Stcinbcrg v.  Hermilalye Ins. 

a, 26 A D M  420 (letter from clairnant’s ;ittorney lo defendant notifying dcfcnd:int of claimant’s 

injur-ics and suggcsti ng that the  defeiidant fo rwid  letter t o  jnsuraricc company insufficieiit to 

demonstratc tha t  claimant acted with due di I igeiicc to ascci-t:iiri and notify defendan 1’s insurxnce 

cai-1-ier); see nlso, Jcnkins v. Burgus, 99 AD2d 217 ( I ”  Depl 1984)(plaintiH failed to exercise cluc 

diligcncc i n  identifying i tisiiixnce carrier from policc 1-cport); cnrnparc, Liiiiritano v. American 

1:idelity 1;il-e Ins. Co,, 3 ATI’ld 564 ( I  957)(in,jiired party provided nol icc  to insurance cui-icrs 3s 

soon 3 s  rc:ison:ihly possilble where r-ecoi-d indicated that his original attorney and succcssor 

“constantly ancl  aggrcssi vely prcsscd the sc;ii.ch for necessary inl‘oi-m;ltion” t o  identil‘y the owner 

of tlic vcliiclc iiivvlvcci in  Ihc accident ;incl its insurancc c:irrici.); Iknneny v .  Lizzic’s 13uggies, 

-3 Inc. 700 .. AD2d 89 ( I ”  L k p t  2003)(trinblc issue of fact raised ;IS to whether injui-ecl party was 

diligcnt i n  notifying insured of claim whcrc i.ccord indicalecl that injured p:ir-ty inade “rnultiplc 

efrorls over  the c o i i ~ x  of a yciu-” to identify h e  defendant’s inswcr which included thc sciu-ch 0 1  

pcihlic ~-ecorcls ancl t h a l  defendant cngagcd in  i-nisleaciing coilduct to prevent [lie idcntification of 

thc i nsurw). 

Finally, contrary to Uracl~fcld’s :irgiiincnt, thet-e is no basis for awarding h i i n  attorneys’ 
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fccs and c x pen scs i I IC 11 1-1-cd in  dele ndi ti g lli is dec I ;HI t ory j 11 dg men t ;IC t i on , 

C h i  cl 11 si on 

Iii view of I h e  iibnve, it is 

0RI)EIIED that the inotion for sumiiiar-y juclgmenl by plaintiif Towel- Insiirancc 

Company is gi-aiilecl; arid il is 

ADJ1JDC;ED and DEC12AKEL) th;it Tower Itisiiriiricc Conipny has no diity to dcfcncl or 

to indcmiiiiy dcfcntlanls Ab~-aharii Fcldrnan and Mordechai Fcldrnan d/b/a Fcldnian’s Jewelry 

Creat i on s i t i  J osci~li R r;ichfel cl v . A bixh ;iim Fe I d tnnn and Mo rdcch a i Feld r m n  d/b/a Fe I d rnan ’ s 

Jcwelry CSrcalions :md Bet-t:i T,aiidai~; Inclcx No. 40287/04, pending i n  the Supreme Gout-1, Kings 
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