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1,;poii thc follniviiig papers iiiiiiibered 1 to 17 read on this iiiotioii for suiiiiiiary iudmieiii,: Notice of Motloid 
Orcici 10 Slioii C'a~isc and supporting papers 
~\iisv.criiig A J ' i J a i 3 s  and  supporting papers 10 - 12 ; Replying Affidavits and supporting papers 13 - 15 : 
O t i l C i .  I ( , -  1 7  : (( a ) it is, 

1 - 9  ; Notice of Cross Motioii and supporting papers 

0RS)EXELP that the cross iiiotioii (kt003) by plaintiff for an order pursuant to CPLR 32 12 
gi-ai-t,ng sui niiiai-y judgment as to defendant's liability on his Labor Law 5 240(1) claim, is granted. 

The plainiifi'comiiienced this action to recover damages pursuant to Labor Law $15 240( 1), 
1-1 1 I 0 ). and 200, and coiiimo~i-law negligence, for injuries lie allegedly sustained in a fall fiom a scaffold 
.it a i-c:no\ at on site. The defendant, Daikokuteii, LLC. was tlie owner of the real property undergoing 
i enit\ ation. The plaintiff's employer. noli-party Lawrence James Electric, was the electrical 
~ubc.clntr,ictoi- hired b> the general conti-actor, noli-party B 8L B Mechanical. 

The p i , i i i i t i  ti'testiliied nt his examination before trial that lie was employed as an electrician's 
iiclpei on t l i ~  day ot his accident He had been employed for about four weeks at tlie subject renovatioii 
PIii .  ir st t ! ~  o 11 eel\\ 112 I! as involved 111 iiistalliiig metal pipes and then ixiixiing electrical wires through 
d i m  Thz thiid cuiii four v, eeks, he assisted in installing outlet boxes aiid switches, and putting up light 
fj\tiiicL h i  ing 1111s time lie utilized fiberglass evteiisioii ladders supplied by his employer. He did not 

I scdTo d diiiing his work at this site and had never worked on a scaffold before his ,xcident. As an 
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L i p p r ~ , i ~ i c c ,  I tis boss sometimes assigned him a task and then left to do other things or to leave for tlie 
C I J >  
t o  cl:;iii t i p  nd then his boss left for tlie day. Tlie general contractor, the general contractor’s 
i ~ n p  Ioyees. and .inothcr trade, mere still working. Tlie general contractor directed liim to go up on a 
\cat  />Id I O  i-eiiio\ e ‘1 pipe sticking out of the coiicrete wall. 

rhc plaiiiti  i‘f‘ Icsti fied that on the day of his fall, it was late afteiiioon and liis boss had directed liim 

The w,iftbld hLid lieen erected by the general contractor’s workers three or four days prior. It was 
‘I t \ \  c i  le\ e1 pipe sc,iffolcl \vitli n ooden plaiks and it had been used during application of stucco for tlie 
t ) i i ~ s ~ c e  ol‘thc l~uilding Plaintiff was standing on top of tlie scaffold and tapping the pipe with a l~ump 
Irmi 11 ~ e i - ~  11 heii the \~~oodcn  planks cmie out fi-om under liim aiid he fell fourteen feet, losing 
I’o:1xiciusiic-,s ~ i i i t l  siistuiniiig the injuries coiiiplained of herein. He does not lmow liow tlie planlcs ga\ e 
\ \  ‘1) ~ n d  I\ ‘1‘) n o t  insnLicted in proper L I S ~  of tlie scaffold prior to usiiig it. 

L i h c  I L a 1 7  t 240( i 1, commonly 1;nown as tlie “scaffold law,” creates a duty that 1s nondelegable, 
, i l i i i  J L T  iiei s 31- ,ueiici dl conti actors n 110 breach that duty may be held liable in damages regardless of 
\\ lie 1 ier the;, ac t i i~ l l )  exercised m y  supei-vision 01- control over the work (Ross v Ciirtis-Prtliiier H J ~ ~ o -  
flec.  Co.. S I N\’2ci 1W, 601 NYS2d 49 [1993]). Specifically, Labor Law 5 240(1) requlres that safety 

1 x 5 .  SIIC i <is I‘idtlsi-s, be so “consti-ucted, placed aiid operated as to give proper protection to a 
~ i o i - L t ~ i ’ ’  (A74n 1’ C‘iq? o f . V ~ w  1’014, S9 NY2d 833, 534, 652 W S 2 d  723 [1996]). Tlie legislative 
I>LII -~ ;OSZ hcliiiici $ :-IO( 1 ) IS to protect workers by placing tlie ultiiiiate responsibility for safety practices 
\\ liei t‘ such - e ~ p c ~ i i ~ i l ~ i l i t ~  belongs, on tlie owiiei- and general contractor instead of on workers, who are 
*.>c:ii( el) 111 ‘1 position to protect themselves from accident” (Xocoviclr 1’ Coizsoliilated Edisori Co., 78 
Y)’?J 501), 5 ”  hI‘S3d 319 [1991]). In order to prevJil upon a claim pursuant to Labor Lam7 5 240(1), a 
p l i l i i i t i  tTniii s t  establish that tlie statute was violated and that this violation was a proxiinate cause of his 
iiij~i1‘13s (BI~incl  v JBanocliericrii, 66 NY2d 452, 497 NYS2d 8SO [ 19831; Spragrre 11 Peckliain Mfiterials 
Chq~ . ,  210 :4D2d 702 ,  65s NYS2d 97 [1997]). 

U‘liei-e, as licrc, the scaffold collapses or it otheiwise fails to perfoiiii its fhiiction of safely 
suppoi-Ling the workei- and his material, a statutory violation, and thus prima facie entitlement to 
sLimn.iarg’Ju,lgiiieiit, has bet:n established (Hnnnn I J  Cellriian, 29 ADSd 953, 815 NYS2d 713 [2006]; 
O’COIIIIOI’ 1 Enrigi’rf Marble & Tile Corp., 22 AD3d 548, 802 NYS2d 506 [2005]; Morin IJ fllficltiiicli 
B b d ; ~ ,  L i d ,  4 .4D3J 60s. 669-670, 772 NYS2d 3SS [2004]). Here, tlie defendant does not dispute that 
:i~.i l ; i t ioii  of  the statute \vas tlie proximate cause ofplaiiitiff s fall. Instead, the defendant argues that tlie 
pIaintif’f\iw; not a niembei- of the pi-otected class at the time of his fall. It argues that the plaintiff was 
nctiiig as :I j. olunfeer when lie cliiiibed the scaffold and atteiiipted to remove tlie pipe proti-uding fi-om tlie 
.\‘ll!. ,. . r  

The y-a\,:iiiicn of tlie defendant’s opposition is tlie relationship between the general contractor 
mil tlie plaintiff Tlie general contractor and the plaintiff were neighbors and it was tlie general 
coiitractoi \I ho Iiad talien the plaintiff to Lawrence James Electric, where plaintiff became employed. 
l7ie geneial coiili’di‘ioi- gal e the plaintiff a ride to and from the renovation site daily. Therefore, the 
ilcfcndmt c i ipes  tli,it nlien the plaintiff climbed the scaffold to remove tlie pipe, and liis own eiiiployer 
h:id It.+ for tlie day, lie ’.\‘as acting as a volunteer. The defendant concludes that since he was not 
~~erf~~1-1-11111~ J task assigned 10 him by his employer, but by the general contractor, tlie plaintiff was not 

[* 2 ]



Hoi i  2 i  t i .  “ 1 1  IS not necessary that an employee be actually workiiig 011 his assigned duties at the 
i i i i i t ‘  c‘ f tlic in] iir; ” t ( I  11c cntitled to the protection afforded by S 240( 1) (Boncore v Teiiryire Beth Zion, 
3 W  1D2d 0 5 5 .  -5 I hJ S2d 337 [2002]. Here, the plaintiff was employed to work on thc reiiovatioii, he 
‘,\as lot ai1 I I I ~ C I - I O ~ C I . ,  and the scaffold failed to protect him from a gravity related injury (Roberts 1’ 
C~OHYJ.!~, 7 2 -\T,?ci 2 I O  SO6 NL’S2d S [2005]; Reirrlicrrt 1’ Long Island Lighting Co., 91 AD2d 571, 
45; \i\r7S2d 5 -  [ 1 L)S7]). I he Coui? i s  uiipei-suaded by the arguiiieiit that the friendship between the 
cciiei :tl coni x t o i  mii p1,iintiff‘ chaiiged the iiature of the work or the protection afforded plaintiff. 
~ c c o i d ~ i i ~ l ~ .  tlic i’oui t finds that defcndant failed to raise a triable issue of fact and, therefore, plaintiffs 

liiotioii foi -, i i -nni : i i :~  liidyneiit as to defendant’s Labor Law 3 240(1) liability, is granted. 

i I ~ C ~ I I  SCIT icI’ 21 copy ofthis order with iiotice of entry the Calendar Clerk of this Court is 
J I I L ~ L  I :A t (  p l x e  1111 x t i o n  on the Calendar Control Part for the nest available trial date. 
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