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SUPREME COURT OF THE STATE OF NEW YORK 
IAS PART XXI - COUNTY OF SUFFOLK 

PKESEN?’: 
HON. JEFFREY ARLEN SPINNER 

Justice of the Supreme Court 

I 

i SANDRA M WOODS, 
I 
I 
I 
I 
I 
I 

,____.______________----------------------------------------- 
I 
1 INDEXNO.: 2005-7831 

I MOTION SEQ. NO.: 001 -MD 
I 
I 

’laintiff’ 1 ORIG. MOTION DATE: 0713 1/06 
I 
I 

MOTION SEQ. NO.: 002 - MG 
! ORIG. MOTION DATE: 10/03/06 
I 

- against - 
I 

I 1’Ii:RESA D PHIN and LERNER & PHIN, 
I 

UIWN the following papers numbered 1 to 56 read on these Motions: 
Plaintiff‘s Motion (001) & Supporting Papers (Pages 1-12 Exhibits A-J); 
Defendants’ Opposition (Pages 13-23 & Exhibits A-E); 
PI aintiff‘s Reply (Pages 24-27); 
Ilefendants’ Motion (002) & Supporting Papers (Pages 28-47 & Exhibits A-E); 
31~aintiff‘s Opposition (Pages 48-5 1); 
Iefendants’ Reply (Pages 52-56); 

it 1s’ 

ORDERElD, that the application of Plaintiff (001) is hereby denied as moot, as set forth herein below, in 
lighd of the determination of Defendants’ Motion herein; and the application of Defendants’ (002) is hereby 
granted in all respects. 

Plaintiff moves this Court (001) for an Order, pursuant to CPLR 3126, striking Defendants’ Answer, 
imposing sanctions up to $10,000.00 for Defendants’ rehsal to follow this Court’s February 23,2006 Order 
to respond to discovery, and for attorney’s fees and costs in the amount of $4,545.00. 

D Aendanx move this Court (002) for an Order dismissing Plaintiffs action, pursuant to CPLR 321 1. 

Beginning with Motion by Defendants, the Court notes the following, regarding each of the Causes ofAction 
of Plaintiffs Complaint, as adeptly and convincingly points out by Counsel for Defendants: 

As to Plaintiffs First Cause of Action, alleging professional malpractice, an action for legal malpractice is 
governed by a three year statute of limitations, regardless of whether the underlying theory is based on 
contract or tort (See, CPLR 214(6); and a legal malpractice claim accrues fiom the date the malpractice was 
corrunitted, not when the client discovers the malpractice (See, Shumsky vEisemtein, 96 NY2d 164 [2001]; 
llrl‘ccoy v Feinman, 99 NY2d 295 [2002]). Furthermore, the continuous representation doctrine allows the 
st3f Ute of limitations for legal malpractice to toll until the attorney-client relationship terminates (See, 
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Sh urnsky v Eisenstein, supra), but a clear indicia of an on-going, continuous, developing and independent 
rel~tionship between client and attorney must be demonstrated (See, Kanter v Pieri, 1 1 AD3d 912 [4 Dpt 
20041 quoting, Luk Lamdlen UKupplungbau GmbH v Lerner, 166 AD2d 505 [2 Dpt 19901). 

In the inst ant situation, the attorney-client relationship between Plaintiff and Defeindants, regarding 
Pl~iiitiff s Divorce action, terminated in September, 1996. When Plaintiff contacted Defendants in February, 
2003, it was not a continuous relationship, but rather to investigate whether Plaintiffs former husband had 
wi hheld in formation regarding a second pension plan, and whether Plaintiff could successfully make a claim 
against sanie. This was a separate legal retention, over six years later. When Plaintiff served a Summons 
and Comp’l aint upon Defendants on April 19,2005, nine years after the alleged malpractice, this was well 
be jond any measure of the Statute of Limitation applicable herein. Therefore, the First Cause of Action of 
Plaintiffs Complaint is dismissed. 

As to Plaintiffs Second Cause of Action, alleging breach of fiduciary duty, the statute of limitations for such 
a claim is either 3 or 6 ye;us, determined by the remedy sought by Plaintiff. Courts view claims solely for 
monetary damages as alleging ‘injury to property, which has a three year statute of limitations, accruing upon 
the date of the alleged breach (See, Kaufman v Cohen, 307 AD2d 113 [ 1 Dpt 20031). 

Whim Plaintiff served a Summons and Complaint upon Defendants on April 19,2005, nine years after the 
alleged breach of fiduciary duty, this was well beyond any measure of the Statute of Limitation applicable 
herein. Therefore, the Second Cause of Action of Plaintiffs Complaint is dismissed. 

A:; I;O Plaintiffs Third Cause of Action, alleging breach of contract, including both express and implied 
prlmises regarding professional standards, it is generally accepted that Courts will not entertain both a legal 
mdpractice claim and a claim for breach of contract, and will dismiss the breach of contract claim as 
duplicativc if based on professional standards, instead of the promise of a particular result (See, Peak v 
BlrrtlettPontijfStewart & Rhodes, PC, 28 AD3d 1028 [3 Dpt 20061; Shivers vSiegel, 11 AD3d447 [2 Dpt 
2CiO41). 

In the matter at bar, Plaintiff raises both claims, but sets forth no additional promises or particular results, 
nor contracts entered into between the parties separate from legal services. Therefore, the Third Cause of 
A1:tion of Plaintiffs Coniplaint is dismissed. 

The: Court notes that Plaintiffs Complaint contains no Fourth Cause of Action. 

As to Plaintiffs Fifth Cause of Action, alleging constructive fraud, claiming Defendants made false 
representations regarding Plaintiffs husbands pension, in connection with the Property Settlement 
Agreement executed by Plaintiff in September, 1996, a cause of action for constructive fi-aud must be 
initiated within six years of the commission of the fraud claimed (See, CPLR 2 13). The two additional years 
allowed for discovery for fkaud based claims, however, does not apply to actions based on constructive fraud 
(Fee, Avdon, LLC Y Coronet Properties, 306 AD2d 62 [ 1 Dpt 20031). Furthermore, il. is well settled that 
the Courts will not apply the fraud statute of limitations if the fraud alleged is merely incidental to the claim 
a$serted, lest fraud be used as a means to revive and litigate stale claims (See, Kaufman v Cohen, supra; 
quoting Powers Mercantile Corp v Maurice Feinberg, 109 AD2d 1 17 [ 1 Dpt 19851; Klein v Gufman, 12 
AIr3d 41’7 [2 Dpt 20041:). 
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Herein, Plaintiffs allegation of constructive fkaud merely sets forth the same claims as she alleges regarding 
legall malpractice, and fail:; to allege injuries resulting from said constructive fraud that is different that those 
allegedly suffered from her claim for malpractice (See, Certain Underwriters at Lloyd’s, London v William 
M Wercer, Inc, 2005 NY SlipOp 50507w) [SupCt, New York Co, 20051). 

Firstly, that fact that Plaintiffs claim for constructive fraud is indistinguishable from her claim for legal 
malpractice mandates dismissal of this Fifth Cause of Action. Secondly, even if the claim were to pass the 
requisite test, w hen Plaintiff served a Summons and Complaint upon Defendants on April 19,2005, nine 
years after the alleged coiistructive fkaud, this was well beyond any measure of the Statute of Limitation 
applicable herein. Therefore, the Fifth Cause of Action of Plaintiffs Complaint is dismissed. 

As to Plairitiffs Sixth Cause of Action, it alleges the intentional tort of infliction of emotional distress, 
claiming Clefendants were malicious, deceitful and indifferent during their representation of Plaintiff. As 
a matter of law, this claim has a statute of limitations of one year (See, CPLR 215). 

In the matt :r before this Court, even considering Defendants’ latter representation of Plaintiff, said services 
wen: terminated on January 5,2004. When Plaintiff served a Summons and Complaint upon Defendants 
on April 19, 2005, this .was well beyond any measure of the Statute of Limitation applicable herein. 
Therefore, the Sixth Cause of Action of Plaintiff Complaint is dismissed. 

As to Plain tiffs Seventh Cause of Action, alleging a claim of misconduct by attorneys pursuant to Judiciary 
Law 9 487, contending th,at Defendants engaged in conduct to deceive Plaintiff, including taking $1,500.00 
and failing to use same for proper purposes, and further failing to communicate with Plaintiff after February, 
2003, it is well settled thit in order to establish a claim under this statute Plaintiff must allege deceit or a 
chronic, extreme pattern of legal delinquency by Defendants (See, Izko Sportswear Co, Znc v Flaum, 25 
AD.3d 534 [2 Dept 20061 quoting, Knecht v Tusa, 15 AD3d 626 [2 Dept 2005]), and furlher that only those 
ack that occur on or after commencement of a judicial proceeding are encompassed by Judiciary Law 
94 87(1) (See, Werner v Katal Country Club, 234 AD2d 659 [3 Dept 19961; Hansen v Caflry, 280 AD2d 
7C4 [3 Dept20011; Schiizdler v Issler & Schrage, PC, 262 AD2d 226 [l Dept 19991). 

It is clear that, no action having been commenced by Defendants on behalf of Plaintifc there can be no 
vi D’lation of Judiciary Law 9 487( 1). As to Judiciary Law §487(2), which requires claims that Defendants 
ei .her wil Fully delayed the client’s suit or received money improperly, Plaintiffs own Complaint sets 
forth allegations that demonstrate Defendants took significant actions (no delay set forth), expending the 
funds retained (no improper use of monies). Further, it is undisputed that Defendants return $400.00 of 
unused funds held in escirow that were advanced for disbursements. Therefore, Plaintiffhas failed to state 
a Cause of Action, pursuant to Judiciary Law §487(2). In light thereof, the Seventh Cause of Action of 
PI anntiff s Complaint is dismissed. 

T1ir:re being no other Causes of Action, Plaintiffs Complaint is hereby dismissed and the within action is 
hereby terminated. Therefore, the Motion by Plaintiff to strike Defendants’ Answer is moot, and therefore 
denied. 

FIN all the reasons stated herein above and in the totality of the papers submitted herein, it is, therefore, 
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OF3)EREID, that the application of Plaintiff (001) for an Order, pursuant to CPLR 3126, striking 
Defendants’ Answer, imposing sanctions up to $10,000.00 for Defendants’ refusal to follow this Court’s 
February 23, 2006 Order to respond to discovery, and for attorney’s fees and costs in the amount of 
$4,545.00, is hereby denield in all respects, as moot in light of the determination of this Coiirt set forth herein 
belrw; and it is further 

OIWERED, that the application of Defendants (0020 for an Order dismissing Plaintiffs action, pursuant 
to (2 PLR 32 1 1, is hereby granted in all respects, Plaintiffs Complaint is hereby dismissed and this action 
is hereby terminated; and it is further 

ORDEREID, that Counsel for Defendants is hereby directed to serve a copy of this Order, with Notice of 
En :ry, upon Counsel for Plaintiff within 20 days of entry of t  s Order by the Suffolk County Clerk. f”l 
Dated: Riverhead, New York 

April 4,2007 

Y - B E @  SP NER, J.S.C. 
- 

J FINAL DISPOSITION 1 D I S € ! X T I O N ~ i  

J SCAN 1 DO NOT SCAN i 
Ta’: 

Law Offices of Susan Chana Lask 
A tiorney-for Plaintiff 
24j4 Fifth Avenue, Suite 2369 
New York, New York 10001 

J m y  Garguilo, Attorney at Law, PC 
A ti‘orneyy for Defendani‘s 
54:2 North Country Road 
S t James, New York 1 1780 
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