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I .pori 111e following papci-s numbered I to 23 read on this motion for summary iudgment; Notice of Motion/ 
1 - 19 
20 - 2 1 ; Replying Affidavits and supporting papers 22 - 23 ; 

Ordci- 10 Sho\r C'aiisc and supporting papers 
Ziisv:i.ring 4 t ticlavi ts and supporting papers 

( ) r k r  

; Notice of Cross Motion and supporting papers 

: (( ) it is, 

ORDERED that this motion by plaintiff, John Ryan, for an order pursuant to CPLR 3212, 
y.ar t iig h i - i  suniniary judgment in his favor on the issue of liability and setting this case down for an 
i i i i i i  iediatc. clctermination of damages is granted. 

This is an action to recover damages for personal injuries allegedIy sustained by the plaintiff on 
.IuIy 12, 20(13.  a b  a result of a motor vehicle accident. The plaintiff was a pedestrian when he was struck 
bq ii \,chicle owned and operated by defendant, Michael A. Jordan, at the intersection of Menick Road 
and Maplc Strect, Town of Seaford, County of Nassau, New York. Plaintiff was caused to sustain 
serio(is i i i j i i  -IC,. including a fractured tibia and tear of the posterior horn of tbe medial meniscus. At the 
t i n i t '  ~ , f  the xcidciit, plaintiff was standing on the solid double yellow line in the middle of Merrick 
I i o a c l  waitii-g to cross the street on his way to a block party on Maple Street. 

Plaintilt'noiv moves for suniniary judgment on the basis that the defendant was tlie sole 
pro\.imatc cause of the accident because he failed to see the plaintiff standing on the double yellow lines 
u h i  le cxccuting his left turn. In support, plaintiff submits the pleadings, photographs of the accident site 
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and p1aintiff”s injuries, copies of the deposition transcripts of plaintiff and defendant and plaintiffs 
emergenc\i room medical records. 

Defcnciant opposes the motion on the grounds that the plaintiff was contributorily negligent iii 
crossing the street where he chose to do so and waiting on the double yellow lines for traffic to pass 
hcfot-c. proceeding. 

On 21 niotion for summary judgment the moving party bears the initial burden and must tender 
cv idlznce huf‘ficient to eliminate all material issues of fact (Wiitegrad v NYUMedicaZ Ctr., 64 NY2d 
X 5  I 387 NI’S2d 3 I6 119851; Andre vPo~zeuoy, 35 NY2d 361,362 NYS2d 131 [1974]). The burden 
i t  1 1 1  tlieii shift TO the nonmoving party to demonstrate that there are material issues of fact, however, 
117crc~ c o ~ ~ c l ~ ~ s i u n s  aiid unsubstantiated allegations are insufficient to raise any triable issues of fact (see, 
Zrrclirwriuri v Cit-y qfNew York, 49 NY2d 557,427 NYS2d 595 [ 19801; Perez v Grace Episcopal 
CIii[n~li, 0 P.D3d 596. 774 NYS2d 785 [2004]; Rebecchi v Whitmore, 172 AD2d 600, 568 NYS2d 423 
1 100 1 I ) .  fh2 court’s function IS to determine whether issues of fact exist not to resolve issues of fact or 
to di.t:rminc matters of credibility; therefore, in determining the motion for summary judgment, the 
t:,lcts allegec by the nonmoving party and all inferences that may be drawn are to be accepted as true 
( \ C Y .  Rotli v Bm-1-do, 289 AD2d 557, 735 NYS2d 197 [2001]; Rertnie v Barbarosa Traitsport, Ltd., 151 
ID1 c 379, 3-43 NYS2d 429 [ 19891; O’Neill v Fishtill, 134 AD2d 487, 52 1 NYS2d 272 [ 19871). 

Plait itift‘tcstified at his examination before trial that he was standing on Merrick Road on the 
io l ic l  l;loublc yellom lines waiting for the westbound traffic to subside in order for him to proceed across 
the >ti.eet wlieii h ~ ‘  was struck by the defendant’s vehicle. Plaintiff stated that about six vehicles had 
passed him prior t o  the accident’s occurrence. Plaintiff explained that he was standing approximately 
tu o iixt from the “break” in  the double yellow lines because “there is no cross walk or traffic control 
tie\ icei” located at the intersection of Merrick Road and Maple Street. Plaintiff testified that he saw 
dcfendaiit’s \~hic le ,  which was about two feet from him, a “split second” out of his peripheral vision 
befo~ c the accident occurred. Plaintiff further testified that he never moved from the double yellow 
 line^, 1,efor-e tlie vehicle struck him and he was still standing on the double yellow lines after the vehicle 
\ t l  uc.l.. ill111 

DeI2ndant testified at his examination before trial that he was turning left onto Merrick Road 
1.1-on1 Maple Street at the tiiiie of the accident. Defendant stated that while he was parked in the parking 
lot c 1-21 coni enience store, he observed the plaintiff walking on the west side of Maple Street, from 
ioutli  to north. approximately 100 feet from the comer. Defendant testified that after he exited the 
~xirking lot onto Maple Street that he “inched up” and stopped several times at the subject intersection, 
checking fo . eastbound and westbound oncoming traffic because there were no traffic control devices 
directing hi:, flow of traffic. Defendant stated that when he check for oncoming traffic from the east and 
wes~.  he could see approximately 200 to 400 feet down Merrick Road. Defendant stated that he never 
once die plaintiff while he waited for traffic to clear at tlie border of Merrick Road. Defendant testified 
tha t  he does not recall hitting the plaintiff and only became aware of the impact after he heard the 
~~ l~ i~n t~ f ‘ t ‘ s l i o~~ l lng  after he was one to two car lengths into the traffic pattern. Defendant further testified 
thiit when lie sab the plaintiff, the plaintiff was standing erect with his hands on the hood of the car, 
parallel to the ti-ont left side of his vehicle. 
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Based upon the foregoing, the plaintiff has met his burden in establishing his entitlement to 
1 udgiiient as ;I matter of law ( Wiiiegvad v NYU Medical Ctv., supra; Andre v Porneroy, supra; see also, 
R c r p ~  v S e t ~ r i d ,  254 AD2d 320, 678 NYS2d 641 [1998J). The plaintiff, here, was exercising 
\ igilancc and due care as well as yielding the right of way to automobile traffic while crossing the street 
‘it a 1 p ) i t i t  other than a marked crosswalk (see, Vehicle and Traffic Law $ 11 52, Schmidt v S. M. 
FlicAiriger. C(J.. 88 AD2d 1068,452 NYS2d 767 [1982]; House v Reiinaitn, 48 AD2d 469, 369 NYS2d 
833 075J: $t’t> U I A O ,  Tliorrza v Ronui, 189 AD2d 635. 592 NYS2d 333 [1993] quotingpecora v 
il/luriquec, 273 AD2d 705, 79 NYS2d 350 [ 19481). It cannot be said that plaintiff was crossing the 
\tree t at poiiit i n  which vehicle operators would not expect pedestrian traffic (see, House v Reiiizaim, 
~ i q ) ~ ) ~  not- (.an i t  be said that the plaintiff standing completely still on the solid double yellow lines was 
‘I pi-o~.iniiite ca~ise o f  the subject accident (Scliiitidt v S. M. Flickiizger Co., supra). Therefore, 
defenlhnt. a s  an operator of a motor vehicle, was under a duty to see that which he should have seen, 
I\ l i i c  ii inclulded the plaintiff standing on the double yellow lines, approximately two feet from the 
intetsection. waiting to cross the street (Bofta v Lohan, 242 AD2d 356, 661 NYS2d 286 [1997]; Safvait 
v.4nzirto.  155 AD2d 653, 545 NYS2d 244 [1989]; see also, Vehicle and Traffic Law $1 10). Moreover, 
clerc idant a>  ;I dt-iver o t a  motor vehicle was under a duty of care to avoid colliding with the plaintiff, a 
pedes~rian, t s  well as to not cross the solid double yellow lines as he was making a left turn (see, 
i chicle and Trat’t‘ic Law $ $  1142, 1126). 

Acccrdingly, plaintiff’s motion for summary judgment is granted. The plaintiff is directed to 
servt: a copy o f  this order with notice of its entry upon the Calendar Clerk of this Court. Upon such 
~ e t ~ v ~ c c .  the Calendar Clerk is directed to place this matter on the Calendar Control Part Calendar for the 
nevt a\jailab~e dite 
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