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si-iml FORM ORDEK 

CAL. NO. 06-01796-MR/i .': 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

Hon. EMILY PINES 
Justice of the Supreme Court 

Plaintiffs, 

- ag#ainst - 

CEN'TRAL SUFFOLK HOSPITAL, CENTRAL : 
SUF'F OLK HOSPITAL FOUNDATION, 
MARTIN J. VAN DYNE, M.D., NORTH FORK : 
RAIIIOLOGY, P.C. and DAVID PRENTISS, 
M.Cl., 

MOTION DATE 1 2 / 5 / 0 6 L  
ADJ. DATE 211 6/07 
Mot. Seq. # 004 - MG 

# 005 - MotD 

LIPPMAN KRASNOW KELTON & SCHUMAN 
Attorneys for Plaintiffs 
380 Lexington Avenue 
New York, New York 10168, 

FUMUSO, KELLY, DeVERNA, SNYDER, 
SWART & FARRELL, LLP 
Attys for Defts Central Suffollk & Prentiss 
110 Marcus Blvd., Suite 500 
Hauppauge, New York 11788 

LEWIS JOHS AVALLONE AVILES, LLP 
Attys for Deft Van Dyne & North Fork Rad. 
425 Broad Hollow Road, Suile 400 
Melville, New York 1 1747-4.7 12 

Upon the following papers numbered 1 to 68 read on these motions for summary iudment; Notice of Motion/ 
Order IO Show Cause and supporting papers f 

Answering Affidavits and supporting papers 34 - 45 ; Replying Affidavits and supporting papers - 68 ; Other 
--; (-e- ) it is, 

1-17; 18-33 ; Notice of Cross Motion and supporting papers 

ORDERED that this motion #004 by defendant David Prentiss, M.D. pursuant to CPLR 3212 for 
an order granting summary judgment against plaintiff and dismissing the complaint as against defendant 
Prer txs, unopposed by plaintiff, is granted; and it is hrther 

ORDERED that that part of motion #005 by plaintiffs Josephine M. Farley, as executrix of the 
goods, chattels and claims of John F. Farley, deceased, and Josephine M. Farley, individually, pursuant 
to CPLR 32 12 for an order granting summary judgment as against defendants Martin J. Van Dyne, M.D. 
and North Fork Radiology, P.C., opposed by defendants, is granted on the issue of liability. That part of 
mot !on #005 wherein plaintiff seeks an order granting summary judgment against defendant Central 
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Sul’folk Hospital, opposed by defendant, is denied. 

This is an action sounding in medical malpractice. On August 17,2002, plaintiff Josephine M. 
Farley and plaintiffs decedent John F. Farley, were involved in an automobile accident. Josephine M. 
Farley was the operator of the motor vehicle and John F. Farley was a passenger. They were both taken 
by iunbulance to Central Suffolk Hospital Emergency Department where decedent John F. Farley was 
admitted with complaints of neck pain, noted to be trachea midline and posterior cervical spine. 
Examination by the emergency department physician, Dr. Stowell, revealed reflexes of 1 + of the upper 
extremities and 2+ of the lower extremities. Plaintiffs’ decedent bit the tip of his tongue, had 
ecchynosis of the left ear, abrasions on the left wrist and right hand, a skin tear on his left forearm, 
appeared diaphoretic artd flushed, and complained of weakness on his left side and pain in his back, neck 
and shoulders. He was medicated with Motrin 800 mg at 1615 hours, Percocet at 1750 and 1930 hours, 
Moi-phine Sulfate 4 mg IV at 2050 and 2130 hours, and Valium 5 mg IV at 2345 hours. X-rays were 
taken of the chest and cervical spine and a CT was taken of the neck. The neck and CT films, according 
to the emergency depariment record were negative for fractures. The radiology report signed by 
defendant Martin J. Van Dyne, M.D., dated August 18,2002 for the x-rays performed August 17,2002 
Indic,ited thxe were no fractures of the cervical spine. Defendant Van Dyne also found ihere to be no 
fractures or subluxation on the CAT scan exam of the cervical spine. Plaintiffs decedent’s EKG 
detecl ed atrial fibrillaticm and anticoagulation was recommended. He was thereafler discharged from the 
emergency department of Central Suffolk Hospital and did not have any hrther medical care or 
treatment until August 2!4,2002 when he presented to Northport Veterans Administration Hospital out 
patient facil, ty where additional x-rays were taken of his cervical spine. Initially, the x-rays were read as 
negative and plaintiffs (decedent was discharged from the Northport VA outpatient department. On 
August 26, ;!002, decedent was notified by the VA Hospital that the x-rays of his cervical spine revealed 
a su1)luxation of C6/7 arid a fracture. Plaintiffs decedent returned to the VA Hospital where CT scans 
werc it aken and revealed cervical fractures and subluxation at the C6/7 level of the cervkal spine for 
whicki he was transferred to the VA Hospital in Manhattan for neurological evaluation and treatment. 
He was subsequently placed in cervical traction, but early in the morning of August 27,2002, John F. 
Farley died. The certified copy of the Autopsy Report reveals the cause of death as atherosclerotic and 
hypen’ensive cardiovasciilar disease; the contributing cause of death as blunt force trauma with fractures 
of the cervical vertebra; and manner of death as accident. The Bill of Particulars, in pertinent part, 
alleges defendants departed from good and accepted standards of medical care by failing to properly 
diagnose fractures and a subluxation of the cervical spine of plaintiffs decedent, John F. Farley, 
resulting in spinal cord compression, paralysis and his death on August 27, 2002 at the age of 76. 

Plain tiff has commenced this medical malpractice action premised upon the alleged departures 
from good arid accepted standards of medical care based upon defendants alleged failure 1.0 properly and 
timely diagnose several injuries suffered by decedent John F. Farley, including fractures of the C-2 and 
C-6 wrtebrai bodies and a subluxation of the C-6 vertebral body relative to the C-7 vertebral body with 
compression on the spinal cord. Defendant David Prentiss seeks to have the complaint against him 
dismissed as he claims hi? did not see, examine or treat plaintiffs decedent at any time or consult in his 
care iuld treaiment. Plaintiff does not oppose motion #004 and seeks summary judgment against 
defenclants Martin Van Dyne, North Fork Radiology, and Central Suffolk Hospital in motion #005. 
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The proponent of a summary judgment motion must make a prima facie showing of entitlement 
to - udgmerit as a matter of law, tendering sufficient evidence to eliminate any material issues of fact 
from the case. To grant summary judgment it must clearly appear that no material and triable issue of 
fact is presented (Siiiman v Twentieth Century-Fox Film Corporation, 3 NY2d 395, 165 NYS2d 498). 
The movant has the inj tial burden of proving entitlement to summary judgment (Winegrad v N. Y.  U 
Mdical  Center, 64 NY2d 85 1,487 NYS2d 3 16). Failure to make such a showing requires denial of the 
mot ion, regardless of the sufficiency of the opposing papers (Winegrad v N. XU. Medical Center, 
supra). Once such proof has been offered, the burden then shifis to the opposing party, who, in order to 
defeat the motion for summary judgment, must proffer evidence in admissible fo rm... arid must “show 
facts; sufficient to require a trial of any issue of fact” (CPLR 3212[b]; Zuckerman v Ci@ ofNew York, 
49 NY2d 557, 427 W S 2 d  595 ). The opposing party must present facts sufficient to require a trial of 
any issue of fact by producing evidentiary proof in admissible form (Joseph P. Day Realty Corp. v 
Aeroxon Prods., 148 AD2d 499, 538 NYS2d 843) and must assemble, lay bare and reveal his proof in 
order to establish that i.he matters set forth in his pleadings are real and capable of being established 
(Cwtro v Liberty Bus Co., 79 AD2d 1014,435 NYS2d 340). Summary judgment shall only be granted 
when there are no issues of material fact and the evidence requires the court to direct a jiudgment in favor 
of the movant as a matter of law (Friends of Animals v Associated Fur Mfrs., 46 NY2d 1065,416 
NJ’S2d 790). 

In motion #004, defendant David Prentiss, M.D. seeks an order pursuant to CPL,R 3212 granting 
summary judgment ag,ainst plaintiff and dismissing the complaint as against him. None of defendant 
Prmtiss’ s Jpporting exhibits are found to be in admissible form as the depositions have not been signed 
and sworn to and the medical records are not certified. However, plaintiff does not oppose the motion 
and has cross moved fix- summary judgment against the remaining defendants only. In that motion #004 
is supported by defendant Prentiss’ affidavit which indicates that although his name was put on the 
em ergencq department pedigree sheet, he did not see, examine or treat plaintiffs decedent or consult in 
this matter. Accordingly, defendant David Prentiss has demonstrated entitlement to an order granting 
summary judgment dismissing the complaint against him (Soraya LatifJ; an Infant, by her Mother and 
Natural Guardian, Alicia LatqJ et al, v WyckoffHeights Hospital et al, 144 AD2d 650, 545 NYS2d 
2). Plaintiff has not come forward with evidentiary facts sufficient to require a trial of any issue of fact 
relaitive to his claim that he did not treat plaintiffs decedent (CPLR 3212[b]; Zuckerman v City of New 
York, 49 NY2d 557,427 NYS2d 595 ), and a search of the records does not reveal factual issues to 
preclude dismissal of the complaint against defendant Prentiss. 

Accordingly, motion #004 is granted and the complaint is dismissed as against defendant David 
Prmtiss, h1.D. 

In motion #005 plaintiff seeks an order granting summary judgment against the remaining 
de fmdantsb, Martin Van Dyne, M.D., North Fork Radiology, P.C. and Central Suffolk Hospital, alleging 
de kndants failed to diagnose and treat plaintiffs decedent for the injuries he sustained in the automobile 
accident o f August 17. 2002. In support of the application, plaintiff has submitted, inter alia, copies of 
thc: pleadings, bills of particulars, unsigned and unsworn copies of the depositions of Josephine M. 
Farley, Martin Van Dyne, Dr. Joseph Stowell, uncertified copies of the emergency department record of 
Ccn tral Suffolk Hospital and the outpatient records of Northport VA Hospital, plaintiffs 3 101 (d) expert 
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Northport ITA outpatient record. There are no supporting affidavits submitted on behalf of defendants 
Van IDyne and North Fork Radiology with the papers opposing this application to summary judgment, 
exciq)t for t $e attorney’s affidavit. Based upon defendant Van Dyne’s deposition testimolny wherein he 
state:., he did not appreciate the fracture at the C-2 level and missed the bone fragments into the spinal 
column at the C-2 level on the CT films, and considering the affirmation of Dr. Pfeffer, unrebutted by 
defendant \‘an Dyne, it is determined that plaintiff has demonstrated entitlement to an order granting 
sumnriaryjudgment as against defendant Martin Van Dyne and North Fork Radiology, who have not 
come forward with admissible evidence or facts sufficient to require a trial of any issue of fact by 
producing evidentiary proof in admissible form (CPLR 3212[b]; Zuckerman v City of hkw York, 
supm ). 

Accordingly, that part of plaintiffs motion #005 which seeks an order granting summary 
.jud::riient as against defendants Martin Van Dyne, M.D. and North Fork Radiology, P.C. is ganted. 

Turriing to that part of motion #005 wherein plaintiff seeks an order granting sununary judgment 
against Central Suffolk Hospital, defendant Hospital, in opposing the motion, has submitted, inter alia, 
an attorney’s affirmation copies of various pleadings, answer, bill of particulars; unsigned, unsworn 
copie,s of the depositions of plaintiff, Denise Misiewicz, defendant Martin Van Dyne, Jotjeph Stowell, 
Paul a Murp‘iy; uncertified copies of medical records from Northport VA Hospital; an afiidavit of 
defendant David Prentiss dated April 22,2005; and two affidavits from defendant’s expert witness. It is 
detennined that defendant’s expert witness affidavits (Exhibits I and L) are not in admissible form as the 
names of the experts have been redacted and the signed copies were not submitted to this court for in 
camera inspection, as is required (Marano v Mercy Hospital, 241 AD2d 48, 50,670 NYS2d 570; 
McCicrty v Community Hosp. of Glen Cove, 203 AD2d 432,610 NYS2d 588). Howeve:r, in that 
plaint iff has not produced an affirmation from any expert witness demonstrating departures against 
defendant Central Suffolk Hospital, and in that there are factual issues as to whether or not Central 
Suffolk Hospital has vicarious liability in this matter, plaintiff has not demonstrated entitlement to an 
order granting summary judgment against defendant Central Suffolk Hospital. 

Accordingly, that part of plaintiffs motion #005 for an order pursuant to CPLR 3212 granting 
sum ui ary judgment against defendant Central Suffolk Hospital is denied. 

n 
n 

-- FINAL DISPOSITION X NON-FINAL DISPOSITION 

[* 4 ]


