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(~'AF:LINE FERGUSON and MARK FERGUSON, : 

Plaintiffs, 

i < A k A I I I  1; ( -APELLA M.D. and RAFAEL F. 
( 'AI31~l ,L4.  M.D.. F.A.C.S., P.C., 

MOTION DATE 10/20/06 
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Mot. Seq. # 001 - MD 

SANOCKI, NEWMAN & TURRET, LLP 
Attorneys for Plaintiffs 
225 Broadway, 8"' Floor 
New York, New York 10007 

HEIDELL, PITTONI, MURPHY & BACH 
Attorneys for Defendant 
99 Park Avenue 
New York, New York 10016 

Defendants. : 

L'poii tlic tollou.ing papcrs numbered I to 
1 - 18 

40 read on this motion for sumiiiary judgment; Notice of Motion/ Order 
[o  Sho\v C'aiisc and supportin:: papers ; Notice of Cross Motion and supporting papers ; Answering 
Zttid;i\'its and :;upporting papers 19 - 37 ; Replying Affidavits and supporting papers 38 - 40-; Other ; 
i r m d - r + r r t n r ; r r - p  ) i t  is, 

ORDERED that this motion by defendants for an order pursuant to CPLR 3212 granting summary 
iucigiiieiit in their favor i j  denied. 

lhis 1 5  ;I medical malpractice action to recover damages, personally and derivatively, for injuries 
cillegei31y sustaiiicd by pliintiff Carline Ferguson as a result of the negligence of defendant Rafael F. Capella, 
A4 D L h  C: pclla) i n ,  among other things, improperly performing unnecessary distal gastric bypass bariatric 
s i i r s i ~ y  011 J I  ily 3, 2002 at Hackensack University Medical Center. Plaintiffs emphasize that said surgery 
should not l i ~ ~ c  occurred inasmuch as plaintiff was no longer morbidly obese and had ,a history of post- 
wigicd complications since the beginning of her bariatric treatment with Dr. Capella in 1990 in an effort to 
losc "t,elght. 

Pi-ioi- to thc subject surgery, plaintiff had undergone other surgeries performed by Dr. Capella: a 
im)\11iial gastric bypass surgery (a Vertical Banded Gastroplasty-Roux-en-Y-Gastric By-Pass) on July 26, 
1900 when she was 3 1 years old, 5 feet, 4 inches tall and weighed 234 pounds; a revision of said surgery on 
4pr11 14, 1902, and a second revision on October 20, 1992. In January 1992, plaintiff had "tummy tuck" 
i paniiiz~ilectoiiiy ) and breast reduction procedures performed by other physicians. Between November 1992 
through February 200 I ,  plaintiff was not evaluated at Dr. Capella's office. During said interim, in 1998 and 
I999 i'ilaintiff was diagnosed with breast cancer and received treatment including surgery and in 2000 she 
s i i  ffe rc xi a 11 1 I it est 1 na I blo 1: kage . 

Wheii plaintiff returned to Dr. Capella's office in May 2001, she weighed 158 pounds and had 
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complaints ot‘joint pain while walking, chronic fatigue and difficulty sleeping and reported to Dr. Capella that 
ihe 11ild Lindl-rgone breaijt cancer surgery, had suffered an intestinal blockage in 2000, arid had gone to see 
anothi:r bariiitric surgeon. At her next office visit in September 2001, plaintiff weighed 188 pounds. In the 
li)llclwing visit i n  November 200 1 plaintiff weighed 206 pounds and Dr. Capella recommended the 
mal~~~isorptioii surgical procedure of a distal gastric bypass. 

1’laintift‘~iiiderwc.iit the subject procedure in July 2002 and was seen by Dr. Capella ;It follow-up office 
\ isit> on .iul y 23, 2002 and August 23, 2002, at which time she weighed 196 pounds and had complaints of 
Ii-ccliicmt dia,-rhea. Plamtiff did not return to Dr. Capella’s office until June 2003 and during said interim 
plaiiitift‘ had suffered severe nutritional problems resulting in, among other things, the loss of her hair and 
teetl By October 23, 200.3 when plaintiff underwent revision surgery to reverse the surgery to a proximal 
gastric b Y l 3 a j h  and repair an iiicisional hernia and scar revision, again performed by Dr. Capella, plaintiffs 
\c e i ~  11 t had dropped to 135 pounds and attempts at parenteral hyperalimentation had failed and her central and 
P I C ’  line hac1 been infectl:d on several occasions. 

I’laintil’l‘s allege that Dr. Capella’s negligence with respect to the surgery on July Z!, 2002 resulted in 
pIriii it iff sul;i.ring fi-om post-surgical complications, malnutrition and hypoalbuminemia’, and having to 
iindergo re~isioii s~irgcry and repair of incisional hernia and scar revision in October 2003. The complaint 
,illcpes a t i l o t  ca~ise of action for medical malpractice based on negligence; a second cause of action for 
mcd cal ma1l)ractice based cm lack of informed consent; and a derivative cause of action on behalfofplaintiff s 
S ~ O L I S I : ,  plaii tiff ivIark F q y s o n ,  for loss of services. The Court’s computer records indicate that the note of 
I ~ S L I C  i n  this iction was filed on June 1, 2006. 

De fe idants now niove f x  SL::II;I?Z-~ judgme:?t dismissing the complaint in its entirety on the grounds 
h i t  1 )I- C’aprlla believed plaintiff to be a candidate for distal gastric bypass surgery based on the information 
~ ~ I a i i i t i f f ‘ p r o ~  ided him concerning her rapid weight gain within a few months, that Dr. Capella explained the 
piocc:tlurc i n  detail as well as the potential for nutritional problems and the need for close control after the 
procdire .  and that plaintiff executed detailed consent forms prior to the procedure. In adidition, defendants 
1 1 4 w ~  t that t h ?  surgery had to subsequently be reversed in October 2003 because plaintiff failed to follow-up 
\\ i t h  Llr Capc-lla ;is dirccled and was doing poorly. Defendants add that prior to the revision surgery, plaintiff 
\igncd a consent form and tolerated the procedure well and was discharged on November 3,2003. In support 
ol’ the moticn. dcfendaiits submit Dr. Capella’s affidavit dated September 20, 2006; the summons and 
coiiiplCiint; tl-e mswcr; plaintiffs’ bill of particulars; plaintiffs treatment records with Dr. Capella; plaintiffs 
i w o i  ds for hospital adrnissions and treatment with other medical providers; and plaintiffs records of 
. i d m i \  , i o n  t o  Hachensack University Medical Center. 

I’o make a prima facie showing of entitlement to summary judgment in an action to1 recover damages 
lor mc:dical malpractice, a defendant hospital or physician must establish through medical records and 
conipctent expert affidavits that the defendant did not deviate or depart from accepted medical practice in 
defeiitlant’s trcatnient of the patient (Merzdez v City ofNew Yovk, 295 AD2d 487,744 NYS2d 847 [2d Dept 
70021). To r h i t  a prima facie showing by the defendant hospital or physician, a plaintiff must demonstrate 
tlic e ri Isteiicc of  a triable issue of fact by submitting an expert’s affidavit of merit attesting to a deviation or 

I Ivi~o,ilbuiiiiiieiiita 15 defined as an abnormally low concentration of albumin, a type of simple protein, 111 the 
l ) l  iod (Stediiim’s Medical Dictionary 41, 858 [27“’ ed 20001). 

[* 2 ]



de lm turc from accepted practice and containing an opinion that the defendant's acts or omissions were a 
conipeteiit-producing cause of the injuries oftlie patient (see, Lifshitz v Beth IsraelMed. Ctr.-KiitgsHighway 
Div.. 7 AII3d 759, 776 NYS2d 907 [2d Dept 20041; Dorizarudzki v Glerz Cove OB/GYNAssocs., 242 AD2d 
282 060 nl"S2d 739 [2d Dept 19971). 

"Thc affidavit of a defendant physician may be sufficient to establish a prima facie entitlement to 
siimniary ~udgnient where the affidavit is detailed, specific and factual in nature and does not assert in simple 
cone-liisory form that the physician acted within the accepted standards of medical care" (Toomey v 
,4di/*uwluck Surgicul A:~soc., 280 AD2d 754, 755, 720 NYS2d 229 [3d Dept 20011 [citations omitted]; see, 
FViriqrud v NCW York c'tiiv. Med. Ctr., 64 NY2d 85 1,853,487 NYS2d 3 16 [ 19851; Machac vAiiderson, 261 
2D:!cil 8 I I ,  8 12-8 13, 69r3 NYS2d 762 [3d Dept 19991). 

llcrc, the e\ idcnce adduced by defendants reveals a tragic series ofunsuccessful atteimpts over a decade 
11) plaintiff to lose weiglit through elective bariatric surgery. Plaintiffs deposition testimony reveals extreme 
coni ern aboLit being overweight and numerous attempts at weight loss through diets and other methods prior 
to finding defendants' advertisement in a magazine and her first visit in 1990. Plaintiffs deposition testimony 
,ilw i n  ealc that $aid concerii about being overweight continued throughout the years that she sought treatment 
I k o n  I IDr. ('apella as well as consulted with other bariatric surgeons and physicians, despite the complications 
and ,ide efftcts of the bariatric surgeries and her other health problems. Plaintiff testified that following her 
cancer sul-gtry she became addicted to pain medication and that she was being treated by a psychiatrist in 
300 , although gaining weight was not a topic that she normally discussed with the psychiatrist. 

Plaii-tiff stated that she returned to see Dr. Capella in 2001 after her cancer surgery to tell him that she 
u '1s g 11 ning weight again, not with the intention of undergoing more surgery or to obtain treatment, but to find 
out why she \\as gaining weight and why she was able to eat more than she could previously. She recalled 
that DI- C.ip:lla told hei- that he was going to perform the most severe surgery on her and to follow-up with 
him Plaintiff testified that she did not know of any health risks if she chose not to have surgery and stated 
tha t  she agreed to this one last surgery because Dr. Capella told her that she needed it to lose the weight. 
f'1;iii itiff also tcstitied that prior to agreeing to undergo the 2002 surgery, she consulted another bariatric 
>ut gcon who told her that he would not perform the surgery and that she should return to Dr. Capella because 
lie h,id performed all of her prior surgeries. 

AI  hcr deposition, plaintiff identified her signature on a consent forni for the July 2002 surgery and 
ackno,wledgcd that one cf the listed risks was malabsorption but did not remember reading the consent form 
nor did slie remember Dr. Capella explaining the risks of the surgery to her. In addition, plaintiff did not 
remenibei- that slie only visited him in July and then in August of 2002 but remembered that Dr. Capella told 
her curing licr last visit that he did not need to see her anymore. 

According to plaintiff, she started getting sick in March 2003 when her leg swelled; she felt weak; she 
~ o u I ( 1  not wslk; she was falling; she was getting dark patches on her face; she became incontinent; she was 
L omit i i g  she had stomach pain; and she lost her hair and teeth. A week after experiencing these symptoms, 
plaintifYwen t to an emergency room and was diagnosed with malnutrition and malabsorption and low calcium 
levels Pl'iin iffstated that she was in and out of the hospital for many months and that in September 2003 her 
physic i'in c o J d  not deteniiine what was wrong with her so he contacted Dr. Capella who recommended her 
tt-m\fvr to Hickensack Liniversity Medical Center. Plaintiff remained in a nursing home for about a month 
,ind 111- C"ipc1la told hcr that he needed to reverse the prior surgery because plaintiff was dying. 
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Duri iig his deposition, Dr. Capella explained that distal gastric bypass surgery, moving the previous 
coni iection C ~ O M ’ I ~  the bowel to produce a certain degree of malabsorption is an operation that is performed on 
patirv-i ts whose prior surgeries have been unsuccessful. According to Dr. Capella, the expected result of 
plaiiititYs p i i o r  surgeries was that she would lose 50 percent of the excess weight. Dr. Capella recalled that 
plaiiitif’fwas bery eager to have something done and was very depressed that she was gaining weight. He did 
no t  think that he recommended the malabsorption procedure but stated to the effect that it waLs the only solution 
left 

I n  h i ;  affidavit, I l r .  Capella opined to a reasonable degree of medical certainty that the performance 
o f  tl e distal gastric bypass procedure was medically indicated to decrease the level of absorption to help 
p l a i i  itiff lose weight and to improve plaintiffs depressive state caused by the weight gain and her prior cancer 
oper,ii ions. Dr. Capella noted that plaintiff had gained a substantial amount of weight in the years preceding 
the July 200 I surgery and that as of November 7,200 1, plaintiff weighed 206 pounds, had gained 18 pounds 
in t w l  mon th5  and 48 pounds in six months, and continued to gain weight up until the July 2002 surgery. 
Accoiding to 111-. Capells, plaintiff7s failure to return to his office in October 2002 and failure to follow the 
post ~ ~ i r g i c a  treatment rlzgiinen, as Dr. Capella had instructed to be imperative, resulted in plaintiffs state of 
inali 11 trition necessitating the reversal procedure in 2003. 

In  addition, Dr (’apella opined to a reasonable degree of medical certainty that the fact that plaintiff 
Iiacl iiildergo.ie seb era1 prior surgeries with Dr. Capella, the last one occurring almost ten years earlier, did not 
iiecemrily icad to the conclusion that the July 2002 surgery was contraindicated. He added that the fact that 
plaintiff developed complications from the initial surgery in 1990 which caused plaintiff to have additional 
sui-gc:~ ICS i n  I992 had no bearing on the decision to perform the 2002 surgery. 

I n  response to plaintiffs allegations that the July 2002 procedure was contraindicated since plaintiffs 
Hod!/ Mass ndcx (BMI) results were not high enough to characterize her as morbidly obese, Dr. Capella 
asseited that i i i  2002 it was not the standard of care to rely solely on a BMI to make the: determination of 
\\i her her ;I patient required liirther bariatric surgery where a patient had already undergone bariatric surgery 
t h a t  Iiad failed. Dr. Capella fiirther asserted that he considered not only plaintiffs BMI and weight gain from 
(lie fai Icd tirst surgery but also that plaintiff was experiencing problems due to her weight including, joint pain 
while ~walkiiig, chronic fatigue and difficulty sleeping and opined that based on said factor,s he appropriately 
c.xer(:ii;cd his clinical judgment in scheduling plaintiff for a distal bypass procedure. He also opined, in 
i~sporise t o  plaintiffs’ allegations, that good and accepted practice and the standard of care at the time did not 
i~ecliiiri.: him :o arrange fix a psychiatric evaluation of plaintiff prior to the 2002 surgery particularly since 
plaintiff‘ MX not manifesting psychiatric problems that warranted such a consultation. 

R e g  -ding the lack of informed consent claims, Dr. Capella pointed to two consent forms that plaintiff 
cieciited p u r  to the July 2002 surgery both of which advised ofall the potential complications of the surgery 
riicl~idiiiig the developnieiit of malnutrition and the need for additional surgery. He added that his office chart 
iiidica ed that on Febl-ua1.y H 4, 2002 lie discussed in detail with plaintiff the proposed surgery, the expected 
iienc ?IS, the potential side effects and the need for plaintiff to be in “close control” after the procedure. 

Here, a1 though Dr. Capella submitted a detailed affidavit, his conclusions that plaintiff was a proper 
candidate foi the nialabsorption procedure and that a psychiatric evaluation of plaintiff was not warranted 
ixcariw plaiiitiff ~$215 not manifesting any psychiatric problems are not adequately explained nor supported 
1,) l i i i  own submissions on the motion. Dr. Capella’s opinion that plaintiff was a proper candidate for the 
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m,ilabsorptioii procedure because she had not lost 50 percent of the excess weight lacks sufficient explanation 
~ I L  en that the record reveals that plaintiffs weight fluctuated up and down greatly during the years of his 
treatnent, filling to 120 pounds in July 1996 and then down to 116 pounds in January 1997, as well as the 
iiiteriiii years and most particularly and dramatically in the year prior to the July 2002 surgery. In addition, 
althcugh a p;iticnt inforniat~on sheet from June 14, 1990 indicates plaintiffs ideal weight to be 13 1 pounds, 
D r  ('apella does not explain in either his affidavit or his deposition testimony exactly what he had determined 
plaintiff's ideal weight goal to be and whether it was expected that plaintiff would maintain a certain weight 
o r  v, eight raiige after the 1990 and 1992 surgeries. Moreover, Dr. Capella was admittedly aware prior to the 
procedure tha t  plaintiff was psychologically depressed from the cancer surgeries as well as the subsequent 
I a p i c  'L\ eight gain but did not consider the depression a psychiatric problem warranting a consult. Thus, 
cfcteidant~ fiiiled to establish their prima facie entitlement to summary judgment by failing to demonstrate that 
111- ('apella (ollowed accepted niedical practice in suggesting and performing the malabsorption procedure on 
p la in t i  fl' wliom tic \vas aware was gaining weight quite rapidly despite his non-surgical suggestions, was 
deprwed diie to her weight gain and cancer operations, and who had already undergone numerous surgical 
~~roc~xIurcs i i i  a relatively short period of time (see, Sclzwartz v Speaker, 35 AD3d 583, 825 NYS2d 646 [2d 
I1ept :'006]; Jolznsoii v Qiieens-LongIs. Med. Group, P.C., 23 AD3d 525, 806 NYS2d 614 [2d Dept 2005J). 
l'ho :,iibniiss:ons also raise issues of fact concerning informed consent (see, Santiago v Fifstein, 35 AD3d 184, 
826 'c'YS2d 2 16 [ 1 s t  Dept 20061). 

In a n y  event, plaintiffs raised issues of fact through their own submissions (see, Ortagfia v Scanfort, 
15 AL)_ld 42 1. 825 NY?,2d 256 [2d Dept 20061). In opposition to the motion, plaintiffs contend that Dr. 

C ''npt 1 I a departed from good and accepted standards of care and treatment in failing to obtaiin a psychological 
coiis [ I t  prio[ to plaintiff's surgery on July 2, 2002 given that there may have been underlying emotional 
prob ems for her weight gain and in performing the distal gastric bypass procedure whein plaintiff was no 
longei morb dly obese. I n  support of their opposition, plaintiffs submit, among other things, a redacted2 
~iftiriiiation of plaintiff's expert physician board certified in general and thoracic surgery; plaintiffs treatment 
rccoic1~ with Dr. Capella; poi-tions of the parties' deposition transcripts; and a questionnaire used by Dr. 

' ape l la  i n  June I990 with respect to her upcoming gastric bypass surgery to determine if plaintiff understood 
11ic iialiire and risks of the surgery. 

I'l,iin rift's expert opines by affirmation that plaintiff was not a candidate for the distal gastric bypass 
p i  oc(:(i~ire performed by Dr. Capella on July 2, 2002 because she lacked co-morbid conditiions together with 
iiei I3lclI bctu ceti 35 and 40, such conditions including severe sleep apnea, Pickwickian syndrome, 
cai diomyopathy, severe diabetes inellitis or physical problems interfering with lifestyle. Plaintiffs expert 
w t e '  lhat although plaintiff had a sudden weight gain between May 2001 and November 2001, prior to that 
neriod plaintit'f s weight had been relatively stable. According to plaintiff's expert, such circumstances 
Iiimlated cir;uiiispect analysis regarding what was occurring with plaintiffs physical and emotional condition 
rliat  caused o r  contributed 1 0  this sudden weight gain. Plaintiffs expert opines to a reasonable degree of 
niedic 11 certainty that 131. Capella departed from good and accepted standards of care by failing to obtain a 
i,sq'chiatric/~~sycliological consult prior to the July 2, 2002 surgery, particularly in light of his knowledge of 
I )lain tiff's two recent mastectomy procedures and reconstruction, the numerous psychiatric medications that 

"P la in t i f f s  may subinit an unidentified expert's affidavit provided that the Court may require submission of 
ti11 urirCd;it:tcd copy l'or i n  camera inspection (see, Murarro v Mercy Hosp., 241 AD2d 48, 670 NYS2d 570 [2d Dept 

L;LIS]: ,hfcC(irtj* 1' C ' o n i r r i i r i d y  Hosp., 203 AD2d 432, 610 NYS2d 588 [2d Dept 19941). 
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shc \ & , I \  taking and plaintiffs rapid weight gain. Plaintiffs expert adds that it is well1 known that the 
iiiedic,ition ;/yprexa, which plaintiff was taking, can cause substantial weight gain. Plaintiffs expert further 
o p i t i e c  to a reasonable degee  of medical certainty that had Dr. Capella obtained a psychiatric consult, it would 
I i a ~ e  k e n  dctermined that she was not a candidate for a distal gastric bypass procedure in July 2002 and 
rlieref’orc she \\ ould not have been cleared for surgery. 

Plain i f f ”  expert points out that the record is devoid of evidence that plaintiff reviewed and filled out 
‘I clues1 ioniiaire as  she did i n  June 1990 to ensure that plaintiff was fully aware of the risks, complications and 
,iltei-iiativcs tI2 the bypas$ procedure in 2002. The expert opines that had Dr. Capella provided plaintiff with 
\uffirient infiirmation concerning the risks and coniplications of the distal bypass procedure, she would have 
I - w n  i n  a poG,ition to make an informed decision and would have avoided the injuries that she ultimately 
stiffeic d Plaintiff’s expert concludes by opining with a reasonable degree of medical certainty that as a direct 
‘inti pioxiiiia e result of thc aforementioned departures from good and accepted medical practice by Dr. 
( ’apellLi. plai I iti ffsustained significant iiijury including malnutrition, hyperproteinemia, hypoalbuminemia and 
\\ a \  i equired to undergo two subsequent abdominal surgeries and prolonged hospitalizatiions and physical 
\CCjlIC’l (IC‘ 

Here, tlic cxpert affirmation submitted by plaintiffs demonstrates the existence of triable issues of fact 
‘I\  to. i / i teru/ iu .  whether plaintiffhad given her informed consent and whether Dr. Capella departed from good 
‘ind accepted medical practice by failing to examine the reason for plaintiffs sudden and extreme weight gain 
\\ heii Liie retL:riicd to sce l i i tn  i n  200 1 and by failing to obtain a psychiatric/psychological consult to determine 
\ \  hetlic~r plaii- tiff was a p i  oper candidate for the extreme malabsorption procedure and whether that departure 
\$a \  ;L j ~ b ~ t a ~ ~ t i ~ i l  factor in causing injury to the plaintiff (see, Ortagfia v Scaizfoiz, supra; Taylor v Nyack 
tlosp.. 18 AI )3d 537. 795 NYS2d 3 17 [2d Dept 20051; Blanar v Dickinson, 296 AD2d 43 1, 745 NYS2d 65 
1 3 1  I kp t  300?j9 .we crl~o,  Beck v Northside Med., 25 AD3d 63 1, 810 NYS2d 202 [2d Dept 20061). 

In their reply, dcfmdants contend that plaintiffs set forth allegations that they did not plead in their bill 
o 1‘ 1x1 -1 iculm Iiarticiilarly , that Dr. Capella failed to obtain proper psychiatric or psychological consults and 
h i t  L ) r .  Cape la failcd to confirm that plaintiff s weight gain was not caused by pharmaceutical influences and 
undei i:iing 13‘ ychological pathology “The purpose of a bill of particulars is to amplify the pleadings, limit 
the piuof  and prevent siiiprise at trial” (Twiddy v Standard Mar. Tramp. Servs., 162 AD2d 264, 265, 556 
h\’S Z t l  622 I ”  Dept 19901). It need not set forth a matter that is evidentiary in nature, which is more 
api~rrpriately obtained through depositions and expert disclosure (see, Felock v Albany Meti. Ctr. Hosp., 258 
A1)2d 772. 773, 685 NYS2d 844 [3d Dept 19991). Both allegations relate to the claim in the bill ofparticulars 
that 111 Capcll‘i ignored plaintiffs signs, symptonis and complaints and that Dr. Capella failed to take the 
$kind \id and .~ccepted precautions to avoid and/or prevent plaintiffs injuries. In any event, Dr. Capella had 
hccn cliiestioned at his deposition concerning the claim of failure to obtain a psychiatric consult and addressed 
4 L ~ i c i  : 1 legations i n  his affidavit on the motion such that defendants cannot claim surprise as to said claim. 
1 e fc I icl a tits ’ I em a 1 n 1 n g con tent ions 1 ac k nieri t . 

Accordingly, the instant motion is denied. 
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