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I-lon. ROBERT W. DOYLE 
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X 
4SH,,EY HOMES OF LONG ISLAND, INC., 

Plaintiff, 

- against - 

COlJ’C‘T’I.‘ O F  SUFFOLK and MANUEL C. 
(3 A’; ‘4 LE s, 

MOTION DATE 10/25/06 (#002) 
MOTION DATE 1/5/07 (#003) 
ADJ. DATE 1/5/07 
Mot. Seq. #002 - MotD 
Mot. Seq. #003 - XMD 

WrNKLER, KURTZ, WWLLER 
Attorney for Plaintiff 
3 10 Hallock Avenue 
Port Jefferson Station, New York 

CHRISTJNE MALAFI, ESQ. 
Suffolk County Attorney 
By: Patricia A. Rouse, Esq. 
100 Veterans Memorial Highway 
P.O. Box 6100 
Hauppauge, New York 11788 

& KUHN, LLI’ 

11776 

Defendants. : 
X 

ILpon the tollowing papers numbered 1 to 28 read on this motion and cross motion for summary iudgment; Notice 
o f  M’.)tioni ( M e r  to Sliow Cause and supporting papers 1-16 ; Notice of Cross Motion and supporting, papers 17-26 ; 
iiiiswering .4ffidavits and supporting papers 27-28 ; Replying Affidavits and supporting papers ; Other ; (d 
ztkl+-- ) it is, 

ORDERED that this motion by defendant County of Suffolk for an order pursuant to CPLR 3212 
granting summary .judgment dismissing the complaint against it is granted to the extent of granting 
sum 1im-y judgnent dismissing plaintiffs first cause of action for specific performance, and is otherwise 
denied; and it is further 

ORDERED that the cross motion by plaintiff for an order pursuant to CPLR 3212 granting 
siim I-ary~iidgmeni in its favor on the issue of liability is denied as untimely (see, CPLR 3212 [a]). 

This I S  an action, inter ulin, to compel specific performance of a contract of sale between the 
plaiihff, as buyer, and defendant County of Suffolk, as seller, for the unimproved property known as 34 
Willow Strect, Jainesport, New York. The plaintiff also alleges a cause of action seeking damages for 
hrcach of contract. 

Defendant Manuel C:. Gavales is the former owner of the property. Gavales defaulted in the 
payncnt of property taxes levied for the 1995/1996 tax year. On December 12, 1996, the county 
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treasirrer sold a tax lien on the property to the County to satisfy and discharge the taxes. Notice to 
rcdmii the property within 12 months of the tax lien sale was sent by the treasurer to Gavales by 
certified mail on or about August 21, 1997. On or about August 26, 1997, the notice was returned 
"addressee irnknown,” and Gavales subsequently failed to redeem the tax lien. On July 1 , 1998, the 
County acquired the property by tax deed. 

Thereafter, at a public auction held on May 16, 2002, the plaintiff successfully bid $300,000 to 
p~ircI-ase the property. Upon the County’s acceptance of the bid, the plaintiff delivered to the County a 
down payment in tlie amount of $60,000. The plaintiff was also required to sign a memorandum of sale 
inccmorating the “Ternis and Conditions of Sale” constituting the parties’ contract, paragraph 8 of 
which providcd, in part. 

8. It is acknowledged and agreed that Suffolk County’s sole obligation is to 
deliver such title as a reputable title iiisurance company, licensed in the State of New 
York, will insure. In the event that the Purchaser’s title company requires either: (a) the 
County of Suffolk to commence a bar claim action in order to insure title; or (b) imposes 
title cxceptioii clearance conditions upon the County of Suffolk that the County of 
Sufff3lk deems to be unreasonable for the clearance of title exceptions, then the County of 
Suffi~lk reserves the right to: (a) require the Purchaser to obtain title insurance through 
anot ier insurer who does not require said condition or (b) return the Purchaser’s down 
payment and cancel the sale. 

The plainti F f  subsequently obtained a title report in which the title company agreed to issue its 
stand ird policy, listing among the exceptions to coverage the following: 

I O .  Company will require proof that Manuel C. Gavales, prior record owner by 
deed Liber 9412 cp. 108 received proper notice of the tax sale. 

l’pon rcceiving this report, the County located a current address for Gavales and mailed him a second 
notice dated September 25, 2002 advising him of the tax sale and offering him an additional six months 
LV it111n whic i to redeem the property. It appears that Gavales thereupon notified the County of his 
intention to redeem the property. On June 12, 2003, the County quitclaimed its interest in the property 
to Gavales. By letter dated July 28, 2003, the County purported to cancel its contract with the plaintiff. 
This action followed. The plaintiff subsequently purchased the property from “Elwood 13ast, Inc.” for 
$425,000 and discontinued this action against Gavales.’ On or about April 8, 2004, the County refLmded 
to the plaintiff’ all moneys paid on account of the plaintiffs successful bid, including the down payment. 

’The County now moves for summary judgment on the ground that its inability to deliver 
insurable tit e entitled it to terminate the contract under the “Terms and Conditions of Sale,” and based 
on tlie doctr nes of inipossibility of performance and mutual mistake. The County contends, in part, that 

’ The plalntifPs third and final cause of action was for damages against Gavales on a theory of unjust 
cnric 11 men t , 
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because the county treasurer failed to provide Gavales proper notice to redeem, the tax sale was 
defective and tlie County had no title to convey to the plaintiff (see, e.g., Jones v Flowers, 547 US 220, 
I20 C‘t 1708 [2006]; h i t  see, Suffolk County Tax Act $ 53). 

The County is entitled to summary judgment dismissing the plaintiffs first cause of action for 
speci fic perforniance as it is evident that the County is unable to convey the property (see, S.E.S. 
Itnpoi*tcrs v Pappalardo, 5 3  NY2d 455, 442 NYS2d 453 [1981]; Voyticky v Diiffy, 19 AD3d 685, 798 
WYS2d 494 [ZOOS 1, IV dismissed in part, denied in part 6 NY3d 800, 812 NYS2d 33 [2006]; EMF Geiz. 
Coilti-. Corp. v Bisbee, 6 AD3d 45, 774 NYS2d 39, Iv dismissed 3 NY3d 656, 782 NYS2d 695, lv denied 
3 NY3d 607. 785 NYS2d 25 [2004]). 

Summary judgment is denied, however, with respect to the plaintiffs second cause of action for 
ht-each of ccntract. Since a limitation conditioned on the inability to convey title “contemplates the 
chis tcnce of a situation beyond the control of the parties” (Mokar Props. Cory. v Hall, 6 AD2d 536, 
539. I 79 NJ’S2d 8 14, 8 19 [ 1958]), a party cannot exculpate itself from liability when such inability is 
self-created (d.; uccord, Naso v Haque, 289 AD2d 309, 734 NYS2d 214 [2001]). Here, the Court finds 
a material issue of fact as to whether the County’s claimed inability to convey insurable title is based on 
its OM n fail1 rc. after the initial notice to redeem was returned undelivered, to take additional steps to 
pro\ idc notice to Gavales prior to the tax sale and, hence, whether it validly exercised the right to cancel 
rhe wiitract pursuant to paragraph 8. The Court likewise finds a question of fact, sufficient to defeat 
siiiiiimry judgment, concerning the applicability of the doctrine of impossibility, as this doctrine may not 
be iiivokcd where the event which renders a party’s performance impossible is nct only foreseeable but 
also brought about by the party’s own conduct (see. Kef Kim Corp. v CetitraZMkts.. 70 NY2d 900. 524 
N Y S X  384 [ 19S71; AMF, Iitc. v Cattalaizi, 77 AD2d 779,430 NYS2d 731 [1980]). Nor may mutual 
mistake he invoked by a party to avoid the consequences of its own negligence; here, there is a question 
\\hetller thc County, in the exercise of ordinary care, should have been alerted to the possibility of 
inadequate riotice after the initial notice was returned undelivered (see, G & G Invs. v Revloiz Consumer 
Prods. Cory., 283 AD2d 253, 724 NYS2d 41 1 [2001]; P.K. Dev. v Efvein Dev. Corp., 226 AD2d 200, 
040 NYS2d 5 5 8  [ I  9901). 

As fix tlie cross motion, the Court notes that it was made more than 120 days after the filing of 
thc iiotc of issue without any showing of good cause for the delay (see, Brill v City of New York, 2 
NYkl  648, ‘781 NYS2d 261 [2004]; Tlzoinpsotz v Lebeiz Hoine.for Adults, 17 AD3d 34’7, 792 NYS2d 
597 [2005]; S C P  cil~o, Bressiitgham v Jamaica Hosp. 

‘The C’ourt directs that all remaining claims in 

Med. Ctr., 17 AD3d 496, 793 NYS2d 176 [2005]). 

this action be severed and continued. 
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