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Action No. 2 
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FLYNN & FLYNN 
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CHR1 STOPHER A. BA.UDO and THERESA 
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Defendants. : 
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I Ipoii the l’olluwii~g papers numbered 1 to 25 read on this motion for sunmary judgment; Notiice of Motioid Order 
. J l l j l  , +  aiid supportii-ig papex 1-10 ; Notice of Cross Motior, and supporting papers ; Answering Affidavits 

aiid s t q p x t i n g  papers 1 1 -:!3 ; Replying Affidavits and supportillg papers 24-25 ; Other plaintiffs’ rriemorandum of law; 
plain ATs’ repl-4 memorandum of law; (n ) it is, 

t r r  C l > , \ ~ T .  P , X , , C . ’ >  

ORLPERED that this motion by Christopher A. Baudo and Theresa Baudo, plaintiffs in Action 
ho 1 l o r  ai I order pursiiant to CPLR 3212 granting summary judgment dismissing defendants’ 
I ciii;ii nmg two counterc laims in Action No. 1, is granted to the extent of granting summary judgment 
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tlisn issing dclendants’ lirst counterclaim alleging nuisance, and is otherwise denied. 

These actions, which have been consolidated for a joint trial, arise from a series of disputes 
bet\$ een the parties. owners of adjacent residential properties in St. James, New York, located within the 
Incorimatec Village of Nissequogue. The plaintiffs in Action No. 1 seek injunctive relief, 
coni xnsatory and punitive damages for the defendants’ continuous playing of loud music outdoors. The 
tfefe itlants I I Action No. 1 ,  by way of counterclaim, likewise seek compensatory and punitive damages, 
.~lle: 111g i n  rclevant part ( I )  that the plaintiffs constructed a tln-ee-car garage and driveway extensioii on 
thcii property i n  ii location “of minimal convenience” to them and “calculated to have the greatest 
possil~le negative impact upon the use, enjoyment and value of the defendants’ property,” (ii) that the 
plaii  it], ffs “caused significant, illegal land clearing and re-grading to be performed, and a boulder 
I-etainiing wall to be installed” on the portion of their property “in closest proximity to the defendants’ 
icsic ence,” and (111)  that the plaintiffs created and have maintained an “unsightly” pile of logs and debris 
OII  tlicir property “as near as possible to the defendants’ residence.’’ 

Bq 01-der dated h4arch 19, 2004, this Court (Underwood, J.) granted the plaintiffs“ motion to 
drsnriss the clefendants’ counterclaims pursuant to CPLR 321 1 (a) (7) only to the extent of dismissing the 
defen~,~ants’ third and filial counterclaim, alleging intentional infliction of emotional distress. As to tlie 
de fen ,hiits’ first and second counterclaims, sounding respectively in nuisance and prima facie tort, the 
COLI -t found these sufficiently pleaded to withstand the motion. 

Now, discovery having been completed and a note of issue having been filed, the plaintiffs move 
tbr summary -judgnient dismissing the remaining counterclaims. 

To recover damages based on the tort of private nuisance, a plaintiff must establish an 
inte~f;xence n it11 his or her riglit to use and enjoy land, substantial in nature, intentional or negligent in 
orrg 17,  unreasonable in character, and caused by the defendant’s conduct (see, Copart Irzdus. v 
Consolidated Edison Cfo. of N. Y. ,  41 NY2d 564, 394 NYS2d 169 [ 19771). 

l’hc (’o~i1.1 finds as a matter of law that the plajntiffs’ use of the property did not interfere, 
subs t;intially o r  otherwise, with the defendants’ use and enjoyment of their property. To constitute a 
nuisniice, th: usc of tlie property “must be such as to produce a tangible and appreciable injury to 
neighlmring property, or such as to render its enjoyment specially uncomfortable or inconvenient” 
( CnnipbeU 1 1  Senman, 63 NY 568, 577 [ 18761). Here, tlie record is devoid of evidence of physical 
disc mifort caused by the claimed disturbance (cf, Dugway, Ltd. v Fizzirzoglia, 166 AD2d 836, 563 
YYS:!d 175 [ 19901). Nor is it enough, as tlie defendants contend, that the plaintiffs may have distorted 
c-ct-t ; i i i i  farts rcl:itive to fheir obtaining a variance for the garage, or that the use may have been unsightly 
(sw,  rYicscito 1.3 Sivairie, h c . ,  17 AD3d 560, 793 NYS2d 475, lv denied 5 NY3d 704, 801 NYS2d 2, cert 
k , l l  c> I I __ ’-1s ~~ , 120 S Ct 557 [2005]; Dcigway, Ltd. v Fizairzoglia, szpra). Accordingly, summary 

1 ~id~n ien t  is granted dismissing the first counterclaim. 

Siimmary judgment is denied, however, with respect to the second counterclaim. The plaintiffs 
contend that this counterclaim, alleging prima facie tort, should be dismissed as a retaliaitory “action 
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involiiiiig public petition and participation,” i.e., a SLAPP suit, defined in Civil Rights Law $ 76-a (1) 
( a  I as “an action, claim, cross claim or counterclaim for damages that is brought by a public applicant or 
permittee, and is materially related to any efforts of the defendant to report on, comment on, nile on, 
challenge or oppose such application or pemiission” (see, CPLR 3212 [h]). In support of their 
contention, 11ie plaintiffs point to allegatioiis in the defendants’ answer that plaintiff Christopher Baudo 
piiblic,ly obj x t ed  to various applications made by the defendants to Village boards and officials with 

t to landscaping and other work to be performed on the defendants’ property. The defendants, 
however. contend that these allegations were intended only to support their claim of malice and to 
hiittrcss their demand fclr punitive damages, not to establish any necessary element of the counterclaim. 
I‘he defendants fiirther represent that this counterclaim is premised on the same conduct--namely, the 
locating ofthc garage aiid driveway extension, the land clearing and regrading, and the wood and debris 
pi le i i i  L I I I ~ ~ L  sonably close proximity to the defendants’ property-as supports their nuisance theory, aiid is 
hi solclq as an altcniative to the nuisance theory. Based on this representation, the Court finds that 

the coiinterclaim, as so limited, is not “materially related” to any efforts on the part of the plaintiffs to 
oppose the defendants’ various applications and, therefore, does not fall within the statutory definition 
( ( I . ,  Lorig I > .  .4ssrz.,for .4IDS Care v Greerze, 269 AD2d 430, 702 NYS2d 914 [2000]). 

Finally, to the extent that the defendants request summary judgment dismissing the complaint in 
Action No. I ,  the Court notes that because the plaintiffs’ motion was addressed solely to the 
courit~:rclaii~is and not to the complaint, it is without authority to search the record and grant such relief 
in tlie absence o f a  cross motion seeking the relief (see, Durzlzarn v Hilco Corzstr. Co., 89 NY2d 425, 
054 hYS2cl 315 [ 19961 ).  
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