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Patchogue, New York 1 1772 

MONTFORT HEALY McGWIRE & SALLEY 
Attorneys for Deft Rupp 
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Upon the following papers numbered 1 to 54 read on this motion for summary judgment; Notice of Motiod 
Order lo Show Cause and supporting papers > 

.4nsv:ering Affidavits and supporting papers 37 - 52 ; Replying Affidavits and supporting papers 53 - 54 ; 
Othc-.  : (2tltd-d- ) it is, 

1 - 36 ; Notice of Cross Motion and supporting papers 

ORDERED that this motion by defendant Bruce Rupp for summary judgment dismissing the 
complaint and all cross claims against him on the ground that plaintiffs have failed to prowe that he was 
negligent, or, i n  the alternative, that plaintiffs have not sustained a serious injury as defined in Insurance 
La\\ i’ 5 102. ( d )  is denied. 

This is ai1 action to recover damages for personal injuries allegedly sustained by plaintiffs when 
theti. ~iehiclt was rear-ended by a vehicle owned and operated by defendant Bruce Rupp. The following 
Fact:; ;are undisputed. The accident occurred on the eastbound lanes of the Belt Parkway in Queens 
County, Ne\+ JTorh on the afternoon of October 14, 2002. There were four vehicles involved in the 

[* 1 ]



Picr:~.: v Rupp 
Index No. 0.3-20894 
Pagc: 2 

accil;lc.:nt. The lead vehi1:le which was operated by defendant Tiniur Syunyakov and owned by defendant 
.4vt;uidil Rudhadze collided with an unidentified vehicle which subsequently left the scene; behind it 
was tlie vehicle owned by plaintiff Ann-Marie Pierce and operated by plaintiff Thomas Pierce; last in 
line UYE tiic vehicle owned and operated by defendant Rupp. At the time of the accident, plaintiff Ann- 
Maric Pierce \vas a froti t-seat passenger in  the plaintiffs’ vehicle. 

Defendant Rupp now moves for summary judgnient in his favor dismissing the complaint and all 
cross claims against htni on the ground that plaintiffs have failed to prove that he was negligent, or, in 
t hc: all.ernatt ge, that plaintiffs have not sustained a serious injury as defined in Insurance Law 5 102 (d). 
In siipport, tlefcndant Riipp submits, inter alia, the pleadings; a bill of particulars; the deposition 
testimony given bq hi~~i:;elf, plaintiff Thomas Pierce and plaintiff Ann-Marie Pierce; the affirmed report 
dated May 1 S, 2005 of no-Fault carrier’s Orthopedist, Dr. Richard Linwood, based on an examination of 
plaintiff Ann-Marie Piei-ce on the same date; the affirmed report dated September 28, 2005 of no-fault 
can- er’s neurologist, Dr. Charles Bagley, based on an examination of plaintiff Ann-Marie Pierce on the 
Sam: date; the affirmed MRI report of plaintiff Ann-Marie Pierce’s cervical spine, taken on January 15, 
200 3 by Dr. Sondra P fe ffer; tlie affirmed report dated March 10, 2003 of plaintiffs’ treating neurologist, 
Dr. 3 leplien Newman, based on an examination of plaintiff Anti-Marie Pierce on the same date; the 
affirnied report dated May 18, 2005 of Dr. Richard Linwood, based on an examination of plaintiff 
Thonias Pierce on the same date; the affirmed report dated September 28, 2005 of Dr. ChLarles Bagley, 
basc d on an examiiiatioii of plaintiff Thomas Pierce on the same date; three affirmed MRI reports dated 
.Iuly 19, 20C4 of Dr. Gerald Schulze coiiceming plaintiff Thomas Pierce’s cervical spine, left shoulder 
m d  Itft knez, taken on October 28, 2002, November 5 ,  2002 and November 1, 2002 respectively; the 
dtiinied report dated 0I:tober 28, 2002 of plaintiffs’ treating orthopedist, Dr. Anjani Sinha, based on an 
exatninatioi-1 of- plaintiff Thomas Pierce on the same date; the MRI report of plaintiff Thomas Pierce’s 
left knee, ta‘cen on November 1, 2002 by Dr. Robert Solomon; the medical report dated December 9, 
200 I of Dr. Anjani Sinlia, based on an examination of plaintiff Thomas Pierce on the same date; the 
med i d  report datcd August 26, 2003 of plaintiffs’ treating neurologist, Dr. Frederic Mendelsolm, based 
on a n  e~amtnatioii of plaintiff Thomas Pierce; and the medical report dated July 30, 1999 of plaintiffs’ 

11s physician, Dr. Richard Hindes, based on an examination of plaintiff Thoinas Pierce on the same 
d a k .  

At his examination before trial, plaintiff Thomas Pierce testified to the effect that, while he was 
travs’ing eajtboLit1d in the left lane of the Belt Parkway, he “saw an [unidentified] vehicle in the center 
lane wer  [iiitoj thc left lane, causing the car in front of [him] to apply [its] brakes.” The vehicle in front 
of  plaintiff ‘Thomas Pierce was a “red” Oldsmobile and was traveling in the left lane. The color of the 
unitlcntified vehicle in the center lane was “possibly white.” Plaintiff Thomas Pierce testified that, 
tmniediately after he saw the Oldsmobile apply its brakes, he applied his brakes but “didn’t pump them.” 
h i l i t  I ,  111: ‘‘jLiSi gate  a h 1 - i  appbiiion’’ tcr slclw down. Plaintiff Thomas Pierce also testified that, 
alth 3 Igh he “heard the Oldsmobile skid,” he did not see those two vehicles hit each other. He also did 
not rc nieniber whether he heard “any noises, like contact between vehicles.” Because the Oldsmobile 
came to a ‘‘f’airly” sudden stop, he “veered towards the left to avoid the [Oldsmobile]” and came to a 
coil-~lete stop in a “smooth [and] controlled” manner between a center median barrier and the 
Oldmobilc The front of his vehicle was parallel with the front left fender of the Oldsmobile and there 
werz “[olne or two feet” of space between two vehicles. There was no contact between two vehicles. 
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Plaiiitiff Thcmas Pierce further testified that, while he was at the complete stop, he heard the sounds of 
screwhing tires and his vehicle and the Oldsmobile were hit from behind by the Rupp vehicle at the 
same itime. -le was involved in only one impact. 

At her deposition, plaintiff Ann-Marie Pierce testified to the effect that, while the plaintiffs’ 
vehicle was traveling eastbound on the Belt Parkway, she was sleeping. When she “felt the brakes, the 
car c topping suddenly,” she woke up and saw the collision between the vehicle in front of her in the left 
lane and a 1 diicle from the center lane. Immediately after the plaintiffs’ vehicle came to a complete 
stop, ;he fel a hard impact from the rear of her vehicle. She positively identified the color of the 
vehicles involved i n  thc accident. One was red and the other was white, except for the Rupp vehicle. 

At 11:s depositioii, defendant Rupp testified to the effect that, while he was traveling eastbound in 
the left lane of the Belt Parkway at the speed of 50 miles per hour, he observed the collision between two 
vehicles. One bas  a red vehicle and the other was a white one. Prior to the collision, the white vehicle 
was located in the left lane, while the red vehicle was located in the middle lane. The plaintiffs’ vehicle 
was tiaveling in the left lane behind the white vehicle. He “observed the white car [in the left lane] cut 
across the n-iddle lane.” The front side of the red vehicle came into contact with the rear bumper of the 
while vehicle. Following the collision, the red vehicle came to stop in the middle lane, while the white 
vehicic ‘‘hit the center divider and fled the scene.” Immediately after the collision, he saw the brake 
1igh.s of the plaintiffs’ vehicle in the split-second period, and the vehicle came to a stop. When the 
plaintiffs’ vehicle came to a stop, it was in the left hand lane “partially toward the middle lane.” 
Defimdant F.upp applied his brakes with full force, but his vehicle went into a skid and struck the rear 
passciiiger side of the plaintiffs’ vehicle. Then, the Rupp vehicle moved toward the middle lane and also 
h i t  tli,: rear driver side of the red vehicle. Defendant Rupp testified that he was involved in only one 
i m p x ~ t  with the plaintifl-s’ vehicle. 

It is well scttled that a prima facie case of liability is created when the operator of the moving 
vehicle rear-ends a stopped vehicle and that a duty of explanation is imposed on the operator of the 
mo\ring vehicle to excuse the collision by providing a non negligent explanation, such as a mechanical 
faillire, a sudden stop of the vehicle ahead, an unavoidable skidding on a wet pavement or some other 
rexonable cause (see, Rainford v Hun, 18 AD3d 638, 795 NYS2d 645 [2005]; Tliortiaii v Rivera, 16 
AD 3d 667, 792 NYS2d 558 [2005]; Power v Hupart, 260 AD2d 458,688 NYS2d 194 [’1999]). If the 
ope ’ator of he moving vehicle cannot come forward with any evidence to rebut the inference of 
neg i p i c e ,  the driver of the lead vehicle may properly be awarded judgment as a matter of law (Rtrss v 
Kiiwstech Sec., 6 AD3d 602, 775 NYS2d 867 [2004]; Reid v Cozirtesy Bus Co., 234 AD2d 531, 651 
NY 5 2d 6 12 [ 19961). It  is also well settled that a driver of a motor vehicle who is approaching another 
motor vehicle from the rear is bound to maintain a safe rate of speed and has a duty to keep control over 
his #t.;Iiicie, as well as io exercise reasonable care to avoid colliding with the other vehicle (Chapel v 
.Mejwr, 306 AD2d 235, 762 NYS2d 95 [2003]; Power v Hupart, supra; see also, Vehicle and Traffic 
Lam, :$1129 [a]). 

Here, the deposition testimony of plaintiffs and defendant Rupp conflicted with each other as to 
the h,ippeni ng of the accident. Moreover, there are several issues of fact as to which vehicle was located 
i n  tlit.: left kne;  wl-aicli vehicle caused the first collision; and whether the plaintiffs’ vehicle came to a 
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sudi en stop. Under these circumstances, there is a question of fact as to whether the action of defendant 
Rup3 contributed to any injuries sustained by plaintiffs (Viggiano v Cantara, 250 AD2d 836, 673 
NY%d 7 14 [ I99S]). Thus, defendant Rupp has failed to sustain the initial burden of establishing a 
prin-a facie mtitlernent lo judgment as a matter of law. Accordingly, this branch of the motion by 
defeiil,lant R q p  for suinmary judgment on the issue of liability is denied. 

Defendant liupp also seek summary judgment on the ground that plaintiffs did not sustain a 
“set- oils inji ry” as defined in Insurance Law Q 5102 (d). 

By tlieir b i l l  ofparticulars, plaintiffs allege that, as a result of the subject accident., plaintiff Ann- 
Marie Piercc sustained serious illjuries including herniated discs at C5-C6 and C6-C7; wrist neuropathy; 
foraminal stmosis at L5-SI; canal stenosis at L4-L5; and tenderness in the low back. Plaintiff Thomas 
Pierw also z llegedly sustained serious injuries including ACL tear of the left knee; intranieniscal signal 
in the posterior horn of fhe medial meniscus of the left knee; herniated discs at C3-C4, C4-C5, C5-C6 
and C6-C7; myofascia1 1 rigger area at C5-CG; cervical radiculopathy; tenderness at C7; straightening of 
cervical lordosis; tenderness in the left shoulder; and cuff tendonitis and/or intrasubstance cuff tear of the 
ldi :;liouldei. In  addition, plaintiffs claim that, following the subject accident, plaintiffs Ann-Marie 
Pierix and 7homas Pierce were confined to bed and home for approximately three days and two days, 
resp xt1vely 

Insurance Law 55 102(d) defines “serious injury” as “a personal injury which results in death; 
disniembernicnt; signifilait disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ, member, functioii or system; permanent consequential limitation of use of a body organ or 
menit,er; signficant limitation of use of a body function or system; or a medically determined injury or 
impirnient of a non-permanent nature which prevents the injured person from performing substantially 
all ofthe matcrial acts which constitute such person’s usual and customary daily activities for not less 
than ninety (lays during the one hundred eighty days immediately following the occurrence of the injury 
o r  11 1ipaiiiiient.” 

In order to recover under the “permanent loss of use” category, plaintiff must demonstrate a total 
loss o f  use c f a body organ, member, function or system (Oberly v Bangs Ambulance, 96 NY2d 295, 
727 NYS2d 378 [2001 J 1. To prove the extent or degree of physical limitation with respecst to the 
”pernianent consequential limitation of use of a body organ or member” or a “significant limitation of 
use 3 a body function or system” categories, either a specific percentage of the loss of range of motion 
must be ascribed, or there must be a sufficient description of the “qualitative nature” of plaintiffs 
limi tattons, with ail objective basis, correlating plaintiffs limitations to the normal function, purpose and 
use 3 the body part ( Tozire v Avis Rent A Car Sys., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
~ r ~ ~ i c i  01 slight i i m i i k m  of use is considered insignificant within the meaning of thc statute (Licari v 
Elliol’t, 57 NY2d 230, 455 NYS2d 570 [1982]). 

It is for the courf to determine in the first instance whether a prima facie showing of ‘‘serious 
iiiju-1’’ has heen made cut (Tipping-Cestari v KiZlzerzizy, 174 AD2d 663, 571 NYS2d 525 [1991]). The 
Initia’l burden is on the defendant “to present evidence, in competent form, showing that the plaintiff has 
no cause of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [ 1992.1). Once 
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defeiitlLant has niet the buden, plaintiff must then, by competent proof, establish a prima facie case that 
such serious iiijury exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such proof, in order 
to be in a competent or admissible form, shall consist of affidavits or affirmations (Pagaizo v Kingsbury, 
182 .2D2d 268, 587 NYS2d 692 [1992]). The proof must be viewed in a light most favorable to the 
nonmoving party, here, the plaintiff (Cartzittarere v Villanova, 166 AD2d 760, 562 NYS2d 808 [ 19901). 

Here defendant liupp failed to make a prima facie showing that plaintiff Ann-Marie Pierce did 
not sustain a serious injury within the meaning of Insurance Law tj 5102 (d) (see, Nenzbluzrd v 
Delutorre, 16 AD3d 390, 791 NYS2d 144 [2005]). Dr. Pfeffer’s MRI report of plaintiff Ann-Marie 
Pierre’s cenical spine, taken on January 15, 2003, revealed that she had herniated discs at C5-C6 and 
(‘6-(”7 and a bulging disc at C4-C.5. For a herniated or bulging disc to constitute a serious injury, there 
iiiiis~ I)e objtctive evidence of the extent or degree of the alleged limitation resulting from the injury and 
its d II ation (scc, GZIZII~UII v Paul Michael Mgt., 266 AD2d 508, 698 NYS2d 719 [ 19991). On March 
I O ,  1003, approximately five months after the subject accident, Dr. Newman examined plaintiff, using 
Celt: in neurologic tests and found that plaintiff Ann-Marie Pierce suffered from cervical and lumbar 
spas ri. Dr. Ncwman failed to specifically quantify the range of motion restriction in plaintiff Ann-Marie 
Piercx’s cervical and lumbar spine (see, Browdame v Caizdura, 25 AD3d 747, 807 NYS2!d 658 [2006]). 
He also failcd to set forth the objective tests that were performed to support his conclusion that plaintiff 
Ann -Marie Pierce “has no abnornialities on her neurologic examination” (see, Vazquez v Basso, 27 
AIl:lcl 72S, 8 15 NYS2d 626 [2006]; Nenzbhard v Delatorre, supra). On May 18, 2005, approximately 
two years at:d seven months after the subject accident, Dr. Linwood examined plaintiff Ann-Marie 
I’ier~x, usin!; certain orthopedic and neurological tests including Adson test, Straight Leg Raising test, 
Phalen test and Tinel test. All the test results were negative. Dr. Linwood reported his findings with 
respxt to the various ranges of motion of plaintiff Ann-Marie Pierce’s cervical and lumbar spines. 
Nevei-theles;, Dr. Imwood failed to compare his findings with a normal range of motion (see, Batcdillu v 
 pan^ Car & Truck Rertfal, 23 AD3d 420, 803 NYS2d 922 [2005]; Arorzov v Leybovick, 3 AD3d 51 1, 
770 NYS2d 741 [2004] ). On September 28, 2005, approximately two years and eleven months after the 
subjei$:t accident, Dr. Bagley examined plaintiff Ann-Marie Pierce, using certain orthopedic and 
neutologica tests and allegedly found that plaintiff Ann-Marie Pierce had normal range of motion in 
flex ion, extension and I&ral flexion of her cervical spine, although there was “some restrictions in right 
lateral flexion and mild tenderness over the left mid cervical transverse processes.” Nevertheless, Dr. 
Bagley failed to sct forth the objective tests that were performed to support his conclusion that plaintiff 
4nr-iMarie Pierce did not suffer from any limitation of the range of motion, except for right lateral 
flexicm (see, Vazquez v Basso, szlpra; Kennedy v Brown, 23 AD3d 625, 805 NYS2d 408# [2005]). 
Moieover, 11e also failed to specifically quantify the range of motion restriction in plaintiff Ann-Marie 
Pieic,:’s lunibar spine (see, Browdame v Candura, supra). 

EcCt:ndaiii, Rupp also failed to make a prima facie showing that plaintiff Thomas Pierce did not 
sustain a serious iiijury within the meaning of Insurance Law tj 5 102 (d). Dr. Schulze’s 1dRI report of 
plaiiil.iff Thomas Pierce’s cervical spine, left shoulder and left knee, taken on October 28, 2002, 
Icro1,ember 5 ,  2002 and November 1, 2002 respectively, revealed that he had preexisting degenerative 
disc disease and cervical spondylosis at C5-C6 and C6-C7, preexisting supraspinatus tendonitis 
secondaty t o  iinpingemznt syndrome and partially preexisting left knee pathology such as anterior 
cruc:i;ate I igament tear, lateral nieniscar tears, diffuse degenerative joint disease and chonjdromalacia 
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patella,. Dr. Solomon’s MRI report of plaintiff Thomas Pierce’s left knee, taken November 1, 2002, 
~-e\e:tled that he had ACL tear, intrameniscal signal in the posterior horn of the medial meniscus and 
Grade I MCL and LCL sprain. 017 October 28, 2002, Dr. Sinha administered certain orthopedic tests to 
plait~tifl’T1ioiiias Pierce #itid found that, although he had tenderness at C7, he had normal range of motion 
111 flm ion. extension and rotation of his cervical spine without supporting objective tests. Dr. Sinha 
statei i n  the report that plaintiff Thomas Pierce has a “torn medial meniscus of the left knee, a tom 
rotatx cuff o f  the left shoulder and cervical strain” and his injury to neck, left shoulder arid left knee 
‘‘coiiIcI be related to the [subject] accident.” While a diagnosis of a bulging or herniated disc, by itself, 
does riot constrtute a serious injury (see, Guznzarz v ParilMichaelMgt., 266 AD2d 508, 698 NYS2d 719 
[ 1099 I), a diignosis of a nieniscus tear creates an issue of fact as to whether the injured plaintiff suffered 
‘1 serious itijiiry ( S P P ,  Pnpndonikolakis v First Fid. Leasing Group, 283 AD2d 470, 724 NYS2d 635 
12001 1; Coldberg v Marengo, 2006 NY Slip Op 52375U, 2006 NY Misc Lexis 3734 [2006]; Miclzel v 
Gralrrlritt, 2003 NY Slip Op 51 170U, 2003 NY Misc Lexis 1036 [2003]). In his report dated August 26, 
200_1. Dr. Mendelsohn SI ated that he examined plaintiff Thomas Pierce, using certain neurological tests 
and ’clund that all the test results were nonnal. Dr. Mendelsohn did not discuss initial or subsequent loss 
ofran:ge of motion in plaintiff Thomas Pierce’s cervical spine, left knee and left shoulder. On May 18, 
200_’, approo,:iiiiately two years and seven months after the subject accident, Dr. Linwood examined 
plaiiitiff Thomas Pierce and found that “he lacks approximately 6 degrees of extension and about 5-8 
d e g x s  of flexion”; he has an “excellent range of motion” in his cervical spine; and “there was no 
muscle spasm.” Nevertheless, Dr. Linwood failed to specifically quantify the range of motion restriction 
111 plaintiff Thomas Pierce’s cervical spine (see, Browdarrze v Carzdiira, supra). On September 28,2005, 
appro iimatcly two years, and eleven months after the subject accident, Dr. Bagley examined plaintiff 
Thomas Piel ce, using certain orthopedic and neurological tests and allegedly found that plaintiff Thomas 
Picrcc“ had nomial range of motion in flexion and extension of her cervical spine, although there was 
“miritiiial right lateral restrictions.” Nevertheless, Dr. Bagley failed to set forth the objective tests that 
were' perfon-ned to support his conclusion that plaintiff Thomas Pierce did not suffer from any limitation 
o f  tbe range of motion, except for right lateral flexion (see, Vazquez v Basso, supra; Keiznedy v Brown, 
s i p  [ I ) .  blot eover, he also failed to specifically quantify the range of motion restriction in plaintiff 
Thomas Pierce’s cervical spine (sce, Browdame v Carzdcrra, supra). 

Thus, defendant Rupp failed to establish, prima facie, his entitlement to judgment as a matter of 
law :see, Coldiiiuii v Frankel, 5 AD3d 729, 773 NYS2d 602 [2004]; Michel v Grahaitz, supra). 
Accot dingly, this branch of the motion by defendant Rupp for summary judgment dismissing the 
complaint on the ground that plaintiffs did not sustain a “serious injury” as defined in Insurance Law 
3 5 102 (d)  is dcnied. Under the circumstances, it is unnecessary to consider the sufficienlcy of plaintiffs’ 
opposition papers (see,  Barrett v Jeannot, 18 AD3d 679, 795 NYS2d 727 [2005]). 
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