
Furman v Miteq, Inc.
2007 NY Slip Op 30789(U)

March 26, 2007
Supreme Court, Suffolk County
Docket Number: 0021942/2004

Judge: Robert W. Doyle
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



INDEX No. 04-2 1942 __ 

CAL. No. 06-0 1 130-OT 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

1-1 0 I1 ROBERT W. DOYLE MOTION DATE 10/19’06 
Justice of the Supreme Court ADJ. DATE 11/20/06 

Mot. Seq. # 001 - MD 

P 1 ain t iff, 
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JACKSON LEWIS LLP 
Attorneys for Defendant 
58 South Service Road, Suite 4 10 
Melville. New York 11747 

U ! m  thc l’ollowing papers numbered I to 27 read on this motion for suniniarv iudgment; Notice of Motion/ 
Oi~clc~  1 0  S h v  Catisc and supporting p a p s  
’\lis\\ criiig :ll’ii(iavits and supporting papers 16 - 25 ; Replying Affidavits and supporting papers 26 ; Other 

1 - 13 ; Lotice of Cross Motion and supporting papers 

I4 5 : 2 7  :() ) i t  is, 

ORDERED tha t  thc motion (#OO 1 )  by the defendant for summary judgment dismissing the 
c ~ o n i ; h i n t .  piirsuant to  CPLR 32 12, is denied. 

The ~,ummons and veritjed complaint in this action were filed on or about September 7, 2004 and 
i \ \ i i ( :  has .io tied by the tjling of defendant’s answer on or about October 4, 2004. Discovery has been 
c m i p l e t e t i ,  2 nd the notc of  issue was filed on or about May 10, 2006. 

This I\ ;in action alleging a violation of New York Human Rights Law 5 296. Plaintiff Vlad 
1.iii-1 1a1i ( F  i i ~ i i i a n )  alleges that he was terniiiiated from his employment with the defendant Miteq, Inc. 
t iClitcl-1) aliei- xivising his employer that he had prostate cancer. It is undisputed that plaintiff began his 
ciiiplclyment IC ith Mtteq located at 100 Davids Drive, Hauppauge, Suffolk County, New York 011 or 

t Iicbi-uar-y I998 as a part-time employee and thereafter, in June of 1998, he became a full-time 
emp lclycc a\ an iiiter-incdiate technician in the Special Mixer Products Department. It is also undisputed 
that plaintiff received an annual review and raise on or about June 6, 1999 and June 4, 2000. It is 
undisputed that on or about April 200 1 plaintiff was diagnosed with prostate cancer. Plaintiff alleges 
that ci ‘tcr Imrtiing of his diagnosis he infornied his supervisor at Miteq, Steven Spohrer of his condition. 
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Plai 11 ~ft'$tates that he adbised his employer of his condition since it would cause him to frequently be 
awa) from 111s station to use the bathroom. Plaintiff states that due to his condition he was out of work 
~'oI- - \  neehs for surgery i n  August 2001 and in November 2002 he was out of work for 3 weeks for a leg 
~njk:tion I'laintifi'alleges that subsequent to advising his employer of his condition his work 
cn\ ~rc~nment changed It I S  undisputed that his annual review was postponed in June 2001 until 
Scplenibcr ~ 1 ' 2 0 0  1 and i n  September of 200 1 his review was postponed until December 200 1. It is also 
undi spited that i n  March of 2002 defendant conducted plaintiffs employment review, upgraded 
plairifif'fand changed his future review from an annual review to a review after 18 months. Plaintiff 
fiirt1ic.r iIllege5 that subsequent to his employer learning of his disability problems arose concerning 
tlaiiiage ~ i i ~ c ~ ~ o - u n ~ ~ s  he had worked on. Plaintiff alleges that units which he had tuned, and which had 
passed i n q x h c t i o i i ,  were retuiiied to him damaged. Plaintiff alleges that the frequency of units being 
I etu -iied i o  Iiim increased after his surgery and became so prevalent that he complained to his supervisor 
m d  tliere'ift 1'1 on 01- about October 20, 2003, he complained to defendant's human resources 
tiepii tinelit I'lainiiffalleges that on or about October 30, 2003 he was instructed to sign a two page 
cloc~iincnt \\ liicli lic was told was a job description and instiuctions. Plaintiff states that subsequent to 
s i p i i i g  the ciocumcnt he learned that i t  was a written reprimand' and on November 3, 2003 he presented 
,I Icttc'r to h i 5  cmployer withdrawing his signature from the reprimand resulting in his termination. 

Ik fendan t  Miteq now moves for summary judgment dismissing the complaint, pursuant to 
( ' I 'L I-! 3 2  12 011 tlic grounds that plaintiff was terminated for legitimate business reasons. Defendant 
it;tit-, tha t  tl i i '  plaiii tiff refused to comply with instructions from supervisors, that his job perforniance 
n 
tha t  he u a s  xunseled with regard to these problems and failed to improve. In support of its motion 
M i t c q  submith. iiifoi. u/iii, an aftirrnation of counsel which is limited to reciting the attached exhibits*, 
copicj of'the pleadings, a copy of plaintiffs eniployment application, an excerpted copy of the 
ciepocition transcript of Vlad Furman, a copy of the Miteq, Inc. employee handbook, a copy of the 
repr~inand dated October 30, 2003, an affidavit by Jeanine Corrao, Director of Human Resources at 
M itcx.1, Inc., and a11 affidavit by Andrea Marinozzi, Senior Human Resources Generalist at Miteq, Inc.. 

uiisatisfiictory, that he failed to use the proper tools to tune instruments, that lie damaged units and 

~'laiiitit't'opposes this motion on the grounds that the reason given for plaintiffs dismissal is 
prctl::ituul and was t'abricated by defendant in order to serve as a basis for his termination. Furman 
subinits i n  opposition, iiiter alia, an affirmation of counsel which is limited to reciting the exhibits 
attac.1 led'. e.,cei-pted portions of the deposition transcript of Vlad Furman, copies of the employee status 
chaiige forn is. and affidavits from Alexander Bonel, Lidiya Furnian, Vladimir Faynberg, Elizabeth Mtui 
, ind  \ lad FL i-ii i ; i i i  

'Plaint i f f '  statcs that  lic is Russian and since the document was in English he required additional time to read 
; I n d  coIl1J>~~cIlcIId tllc: cloculnent. 

' I ) i i i , i i r i i i t  t o  CPLR 3212 (b) nil affidavit i n  support of a siiniiiiaryjudgnient motion shall be by a person 
ILIL iiig I\ii,)wledgc of thc facts; it shall recite all the material facts; and i t  shall show that there IS  no defense to the 
< ' ~ t i \ e  ol',iction 01 that the c a u x  of action or defense has no merit. CPLR 3212 (b) 
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On a motion for summary judgment, tlie moving party has the burden of making a prinia facie 
showing of entitlcmcnt to summary judgment as a matter of law and must offer sufficient evidence to 
slio\\ the ab:;encc o f  material issues of fact. If the moving party fails in meeting this burden, summary 
judgment nitist he denied. If, however, this burden is satisfied, then the burden shifts to tlie opposing 
part:j. who 1-iiust cstablish the existence of material issues of fact requiring a trial (see, Ronraito u St. 
I”irtc:crtt’.s Mdica l  Cuzter, 178 AD2d 467, 577 NYS2d 3 1 1 [ 199 11). In order to grant summary 

jii~igmcnt, it niust cle:it-ly appear that no material issue of fact has been presented. Issue finding rather 
than issue dt-.tcrminatioii is the key (.ccc, Sclzufz u Esposito, 210 AD2d 307, 619 NYS2d ’774 [ 19941) 
and, 5,incc siimmary judgment is the procedural equivalent of a trial, if there is any doubt as to the 
cxisicmce of a triable issue offact, or where the material issue of fact is “arguable,” summary judgment 
in~ist be denied (w~, Salirto u IPT Trucking, 203 AD2d 352, 610 NYS2d 77 [ 19941). Furthermore, the 
part,y O J ~ ~ O S  ng sutnmary .judgment is entitled to the benefit of every favorable inference that may be 
drav~ii li-om the plcadings, affidavits and competing contentions of the parties (Nickfus u Tedfeiz Realty 

305 /II)2d 3 8 5 ,  759 NYS2d 171 [2003]). 

Discrimination claims brought under New York Executive Law 296 are analytically identical 
i o  claiins brought under Title VI1 of the Civil Rights Act of 1964, 42 USCS $ 2000e etseq., and are 
revi :lived ut-der thc same standard (P’eijfer u Lewis Cowzty, 308 F.Supp2d 88 [2004]). ‘To establish a 
pr in i :~  hcie  casc of‘discrimination, a plaintiff must show that he suffered an adverse eniploynient action 

ibility. The term “disability” in the Human Rights Law is defined as a “physical, mental 
or nidicaf impairment . . . which does not prevent the complainant from performing in a reasonable 
~ii;i~iner the activities involved in the job or occupation sought or held.” (NY Executive Law Q 292 [21]). 
In t l tc .  iiistaiit maltel-, i t  is undisputed that the plaintiff is a member of a protected class, that his disability 
ciid im.)t precent him from performing tlie activities involved in his position and that plaintiff suffered an 
“ildl/c:rse entploymcnt action” when he was terminated. The issue then becomes whether his termination 
u as related to his disability. 

Mi tcq statcs that it manufactures microwave transmission equipment and systems and that 
p la in  Li 1’1’ \v>lj  rcspomible for testing and tuning niicro-units. Miteq claims that plaintiff was discharged 
for  ii subordination in that he failed to follow instructions of his supervisors concerning the tools that he 
u x t i  and iii t- misconduct by falsely accusing co-workers of damaging equipment. Miteq claims that 
plaintiff‘\v;is provided with a microscope and tools to tune units and that contrary to instructions he used 
;I \\~lioden s f ick  to tunc units and a jewelers loop instead of a microscope. Defendant states that as a 
resi.1, of p l ~ i n t i f f  ignoring instructions units tuned by plaintiff were scratched and damaged. In contrast, 
p1;iin~iffstates that damage to the units was the result of sabotage by other employees and that from the 
bcgit-inins cl’his eanployment he used the tools provided by Miteq including a wooden stick “Q-Tip” and 
, j cw~ lc ‘ r s  loop. Plaintiff claims that prior to the diagnosis of his disability the tools he used to tune the 
cquipiiieiit ~ A X S  not an issue. Plaintiff states that it was only after the diagnosis of his disability and 
stirgcry that units ‘were returned to him damaged which occurred on an escalating basis from the 
diar:t-iosts o f his disability until his termination. In support of this position plaintiff submitted affidavits 
t iui- , i  wrious individuals who had been employed by Miteq stating that i t  was a common practice to use 
;I ~ v ~ > o d e n  srick and jewelers loop as part of tlie necessary tools to perform their job functions. Miteq 
coiitim-s these aftidavits stating that those individuals did not work in the same unit as plaintiff and that 
the c:iscntial tools f o r  their job responsibilities would not have been similar to plaintiffs. 

. 
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Def’cndant also states that Steve Spohrer, the Department Head of Special Mixer Products, 
.loxpli Zacchino and Paul Batedo counseled plaintiff on numerous occasions about the importance of 
iising the tools and microscope provided. This Court notes however, that the record is devoid of any 
e\ idence establishing when these counseling sessions occurred in relation to pIaintiff s period of 
cniploymen and the diagnosis of his disability and defendant did not submit any written reprimands 
prior  to the -epri mmd immediately preceding plaintiffs terniination. In addition, this Court notes that 
defendant’s siibniissions do not address plaintiffs claims that prior to his diagnosis he received annual 
1 e t  I Y,CS and upgrades and that after his diagnosis his annual review was postponed for nine months. 

Summary jLidgment i n  employment discrimination cases must be approached with great caution, 
e\pc ciall) ti hen the employer’s intent I S  at issue (Fitzgerald v Alleghany Cory., 904 F.Supp 223 
I I W?]).  I n  orcIer tbr the defendant to succeed on its motion for summary judgment, it had the burden of 
mt ing  forth c\ identiary facts to establish its defense sufficiently to entitle it to judgment as a matter of 
I ‘ I M  Oncc i h i h  15 accomplished, the plaintiff must establish a genuine issue of material fact through 
e i h x  direct. statisttcal or circumstantial evidence as to whether the employer’s reasons for discharge 
u t‘i 13 t’alsc and as to whether it is more likely that a discriminatory reason motivated the employer to 
imhc the ad\  crw cniploynient decision (id..). 

While Mitt:q has stated a valid business reason for Becker’s discharge “discrimination is rarely 
5 0  obt~ious o r  its practices so overt that recognition of it is instant and conclusive, it being accomplished 
L I S U ; L I I \ I  by  tlcvious and subtle means” (Matter U ~ N C M ~  York City Bd. of E d ~ c .  v Butista, 54 NY2d 379, 
3 S 3  ~ ,446 N‘r‘S2d 1 ,  2 [ 198 11; see, Matter ofHollarid v Edwards, 307 NY 38,45, 1954 NY Lexis 1009 
I 1 O:i4) ). Mitcq‘s \;slid non-discrimiliatory reason for terminating Furman however does not entitle it to 
judgment a:; a matter of law. The generalized submissions of the defendant are insufficient on a motion 
h r  !;unimary judgment since they do not address the postponement of plaintiffs annual review which 
n a s  closc i l l  time to his diagnosis. In addition, the defendant did not address plaintiffs claim that from 
the !xginiiing of his employment he utilized the wooden stick “Q-Tip” and jewelers loop as well as the 
microscope and tools without consequence. Further, the submissions of the defendant do not establish 
I\ h c , n  they discovered that plaintiff was allegedly using inappropriate tools and when any counseling or 
rep iinands occ~trrcd regarding his w e  of inappropriate tools. 

C onstruing, the facts in a light most favorable to the non-moving party (see, Nickfas v Tedfen 
Neu/i’y Corp.. 305 AD2d 385, 759 NYS2d 171 [2003]) defendant has failed to establish i t s  entitlement to 
Iulyncnt ;is a matter of law and its motion for summary judgment is denied. --> 

FINAL UISPOSI’IION 
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