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SUPREME COUII‘l’ OF THE STATE OF NEW YORK 
C.XllJN1’Y 01’ NEW YORK: 

ANDREW GAIIKGTT ITOT,DING COIIP. f/Wa 
ANJ.IliI:W GARRETT, INC., 

PART 17 
-X _ _ _ _ _ _ _ _ _ _ _ _ ~ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

PI ;ii nt i ff,  

-agal11 st - 

Hlld, TOTID SINGER, AEGIS FRUMENTO and 
SIIERYL, A N N E  ZUCKERMAN, 

Dcfendants. 
-X _ ~ ~ ~ _ ~ _ _ _ _ ~ _ - ~ _ _ _ _ _ _ _ _ _ ~ ~ ~ ~ ~ ~ ~ - - - - - - - - -  

BILL‘I’ODD SINGER, AEGIS FKUMENTO and 
SHEliYL ANNE ZUCKERMAN, 

TI1 i rd- Party 1’1 ain ti rfs, 

-a gar f l  st- 

REVAN SCHWARTZ 

-X 
l‘h i r-d- Part y Dc t’c t i  d a n  I. 

. _ _ _ _ _ _ _ - - - - I - - - - - -  

- _  
EMILY JANE GOODMAN, .J.S.C. 

PlaiiiIiff hi-ought this lcgal inalpractice action against Dcfcndants Tor- failing to confilm an 

 litr rut ion aw:ird which Defcndanls secured in I’laintiff’s favor apinsl  John Buglino Tor 

$554,547.57, with intcrcst. Thc action rcsulted i n  ;I defense verdict on Octobcr 13, 2006. 

In Question 1 of the Verdict Shcct, thc jury l‘oiind that the services for which Defendants 

wet-e retained did not include confirming :in arbitration award within one yeai- of obtaining i t .  I n  

Qirestioii 5 ,  the j u r y  found that Dei-cridiints had a duty to advise l’laintiff tha t  an aw:ird had to he 

confil-med within OTIC year, but, in Qucstion 6, l‘oiind that Defend;ints were not ncgligcnt i n  

failing to advise Plaintiff of this fact. 
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Plaintiff moves, post trial, for an order conforming the pleadings to the proof and for a n  

older clii-ecting judgment in its favor, or, sctting aside the verdic1 nnd ordering ;I new trial because 

no  valid line of’ reasoning could have lead :i jiiry to the conclusion I-cached, and, hecause the 

answers to Questions 5 and 6 on the Verdict Sliect wcix iiiconsistcnl. Spcci fically, Plainlift’ 

ni;iint:iins tha( n o  rational j u r y  coiilci have I-cached the result here bccaiise only PlaintiTl’s 

P resi den tKFC3, Aiic1i.e w S ycoff, and Rcvan Sch w artz, PI ai n t i fT’ s i n  house ccoiin se 1, lest i f i  ccl an  cl 

I h e re Toi-e, t Iici r e v i dencc was 11 ncon ti-ovcr-ted h y Defcn dmls who put on no wit 11 cs ses . 

Defendants oppose the motion, arguing that the verdict was not irration;il ;is tlic jury mei-cly 

found that Pliiintiff’s witncsscs incrcdiblc and h a t  Plaintiff Liiled to sustain its burden. 

De fe ncli I n t s argue t h ii t t hc j ury coil 1 d h avc reiiso~i a bl y di s bel i eved P1 ai n t i  Ti’ s witnesses , who 

miinliiined h a t  they did not know that the arbitration award had to be confirmed within one yc;ir, 

cs pec i ;I 11 y bccuusc S c h w ir rtz , an cx perienccd at t orne y , admi ttcd on cross ex ami n at i on t 11 at h c h :id 

131-eviously handled an arbitration matter and only c m c  to learn of the rcquireincnl from ;I 

col1ectic.m :ittorney whose ti:itnc he could not remember, 

L> i sc LI s s i on 

Preliminarily, the Court grants Plaintiff’s motion to  [ l ie cxtcnt that Plaintiff sccks a11 01-dcr 

Co~lformIng the plcadings l o  lhe proof to iiic1udc al1cg;iljons in the smendcd colnpliiirlt 1.cg;ii-diny 

Dcfcnclanl’s duty to, atid I‘ailui-e to, advise Plaintiff of the legal implications of  failing to confii-In 

an ai-bitration nward within cone year of obt:iining an award. Contrary t o  Defendants’ ;ii.gumcntx, 

the ;illegations concerning the Failure t o  advise do not conslitutc :i new legal claim, therchy 

resulting i n  surprise or pi-cjudice to Defendants, nor do they change the resulting jury  verdict. As 

noted by Plaintif‘ the issuc of thc fiiilui-e to ndvisc was 1-aiscd i n  depositions, and moi’c 
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impoi-laiitly, w:is raised i n  the Court’s decision denying summary judgment. In  tha t  decision, the 

An attoi-ncy is not liahle for malpractice hssed on acts pcrfor-med at tlic clicnt’s dii-ection 
(SW Wrrdtaw, Biirsteiii, Colteri, Sclilcsiiitqcr & Kuh I) K L ~ S S I ~ P I - ,  214 ATXd 472, 473 [ I st  

Dcpt 199Sj). Jlowcvcr, :in alloniey may bc li:iblc for inalprxticc 1mcd on the fa i lu i c  LO 

advise tlic client of the legal consequences o f  the client’s actions (scc c.g. Estore of 
NCVCISOII 17 C‘w-ro, Spuiihack, Kcistcr d Cirilfii, 2.59 AD2d 282 [ l  st Dcpt 1999j; Nnlioriul 
1 G i l e ~ ~ .  Corp. v L l d i c r t  Price & Rhoncls, 246 AD3d 48 1 ,  48 I [ l s l  Dept 19981; Cmiplwll 
v f\‘ogr>r-s & Wrlls, 21 8 AD2d 576, 580 [ 1st Dcpt 19951). Here, Singci”s testimony raises 
an issue of Cact as to whethcr dcfcndants had infoi-nied plaintiff o f  the legal conscqucnces 
of ci thcr confii-ming or not confir.ming the award. 

A i‘cw pages later the Court stated: “Whether defendants fulfillcd that duly by informing 

p1;iititilY of h e  legal coiiseqiicriccs of cotifinning the award is :I qucstion of fnct.” MOJCOVCI., I W U  

specific questions (Questions 5 and 6) were included on the verdict sheet I-ep-ding the duty Lo 

advisc and Defendants havc not citcd any  portion of the transcript wcre an  objection to the 

Verdict Slicct was made conceming this issue. Evcn if one was made, Dcfcndants cannot chi  111 

c c) ni p 1 :ii tit i s cl eemed ;I mended, 

I Iowcvcr, thc hitlance o f  the motion is denied. Cases hold that  reconsideration of a j u r y  

verdict “inlist be excrciscd with caution since, in  the abscncc of ;in indication t h n t  substantial 

justice has not been done, a litigant is entitled to the benefit of a favorithle venlict” ( I ~ I ~ O M V Z  1’ 

Trrvlot-, 331 A I E d  208, 209 [ I ”  Dept 19951). To set :isidc a-jury’s vel-dict, tlicrc tniist exist ‘ h o  

valid line of i-easoning arid pci-missible i11fe:rences” which could lead rational persons to the 

conclusion reached by the jury on thc h i s  of the evidence at trial (Colicii v Hcrl11iirri.k Cuds‘, 

lizc.., 45 NY2d 493, 499 [ 10781). Furthermore, the movant must dcmonstrate that the 
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preponciet.ance of the evidence so greatly favors its position that thc verdict could no1 have been 

reached on a n y  fair intcrpl-etation o f  the evidence (.ret Chislioliiz v Mrrdisoii Square Gurderi 

Coii/er, hic..,  NYLJ, May 8, 2001, at 19, col 1; Nit~wirroski 11 Nutioital Clmiiin<q CoiitmcIors, 136 

AD2d 424 I I ‘’ Dcpt 19871). Plaintiff hits failcd to cstahlish h a t  the jury’s deleniiination was 

inxlional 01’ ag:iinst the weight of the evidcnce. 

As noted i n  this Court’s prior dccisiori dcnying siimm:ir-y judgment, iiti issue of Licl was 

riiiscd Tor l t- i ;II  as to whether, under the retainer st issue, the scope of scrviccs includcd 

cntifiriiiation of the award. As noted in that decision, Plaintiff engagcd the law Iirm of Singet- 

Fi-umcnto, J,I,P to represent i t  “in connection with matters attcndant to the assertion of possible 

claims against John Buglino and Brian Buglino,” and i t  was itti issue for trial BS to whether 

set-vices included confii-mation Of the award, not ;I mattcl- o f  law t o  be decided hy the C:ourt. 

Plaintiff is not crititlcd to the relief is sccks merely because Defenclmts did not put on any 

wilnesses. ‘Hie jury heard the tcslimony of Rndrcw Sycoff and Rcviin Schwiii-tz, who were both 

inkrested wilnesses, atid i t  was i n  the redm of the jury to find their- testimony n o t  credihle a f k r  

hearing their leslimony and assessing their clemeanor. As noted by L)efendants, SChwillIL, an 

cx 1x1-i  encecl i1 I t orney, i ic imi  1 led oti CI-oss ex ami nal i  on that he h ;id pevi c) tisly h ;itidled an 

al-birixtion niattcr. Accordingly, ttic jury could havc found tiis claim of ignor:incc iinbclicvahle. 

Further, the jury was entitled to find the circumstances of Plaintiff’s discovery o f  the legal 

rwqiiircnicnt to confirm an arbitration award within one year unbelievable whcrc Plaintiff clainiccl 

thal ii collection attmicy, whose n:inic Plaintiff could not recall, infoiwxl Plaintiff of the 

1-equii-ement. 11‘ the jury disbelieved Schwartz’s cliiirii that tic was ignorant of the reqiiirement lo 

conTirni the ;u-bitixtion within one year, ttic jury could havc disbclicvcd ttic balance of his 
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tcstiinony as wcll (Falsus In Uno) and concluded that Plaintifl Liiled to meet its burden of pwf. 

As to Plaintiff’s argument that the verdict must be set aside because Questions 5 and 6 

were inconsistcnt, such :irgumcnt WBS w:iivcd as Plaintiff failed to makc t h a t  ai-giimcnt prior to 

I.CICLISC of the jury (see Gr:licivarria v Croniwell Assoc., 232 AD2d 347 [ 1st Dept 19961); Gr-ibboil 

I’ Mi.s,sioizciry Sisfcrs o f 1 1 i ~  Sucrcrl Hmi-t ,  244 AD2cl 185 [ 1st Dept 19971). The reason foi- this 

iulc is tha t  whcrc an objection is timely made, corrective action m i y  be taken by resubmitting the 

niattci- to the jury (.see Slriii,iss v Hu/wr, 161 AD2d 679 [3d Dept 19901). In answering Question 

Ci “ N O ”  thc jury may Iiavc found that Defendants were not negligent i n  failing to advisc Plaintiff 

that tlic arbiti-ation needed to tie confirmed within one ycar bccausc the jury believed tha t  

Plainlifl‘ already knew o f  that rcquiremcnt. Tf this were thc case, the jury might not have known 

that the correct procedure would havc bccn to answer Question 6 “YES,” and then go to Question 

7 on proximate cause and answcr i t  “NO.” Although no one knows what was i n  the minds of the 

j i i rm,  Plaiiitiff‘s fuilui-e to object to any allegcd inconsistcncy, results in a waiver o l  that claim 

1~cc:iiisc i t  pi-cvcntcd the Court lrom clarilying any confusion. 

Accoi-diiigly, i t  is 

ORDERED that thc niotinn is gr-anted to the 

the proof ;IS stated herein but is dcriicd In  all  other respects. 

‘I’his Constitutes the Decision and Order o 

Daled: April I O ,  2007 
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