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SUPREME COURT Of THE STATE OF NEW YORK - NEW YORK COUNTY 

Justice 
PART rL 

- v -  
MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 1 b 
07 

The following papers, numbered 1 to 5 were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits __. : 
Answering Affidavits - Exhibits z 
Replying Affidavits 3 
Cross-Motion: LA Yes &NO 
Upon the foregoing papers, it is ordered that this motion t; w 6’ 

Dated: 
J .  S. C. 

Check one: fl FINAL DISPOSITION [ NON-FINAL DISPOSITION 9 
Check if appropriate: I 1 DO NOT POST 
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SUPREME COURT OF THE STATE OF NEW Y O N  
comm OF NEW YON: CIVK TERM: PART 52 

hidex Number 122 1 95/2003 
Subniission Date Nov. 29,2006 
Motion Scq. Nos. 009, 01 0, 01 1 
Calciidar Nos. 16, 12, 13 

DECISION AND ORDER 

T.P. Index No, 

T. P. Index No. 

Papers considered in review of these motions for trial costs and 1 expenses: P 
Papers 
Order to Show Causc, Affidavits & E ~ b i t s  
Ans wcri ne AIrii lat  ion 

Mot. Scq. 009 
2 

Y 

3,4, 5 
1 
2 
3 

Rcply Affirmation & Invoices 
Notice of Motion, Affidavits & 
Answering Arfirmation 
Reply Affirmation 
Order to Show Cmse, Affidavits & Exhibits 
Answering Affirmation 

Mol. Seq. 010 

Mot. Seq. 01 I 

5 90 8 W2005 

591 208l2005 

~ ~ ~ 

PAUL GEORGE FEINMAN, J.: 

The above-captioned actioii and third-party actioiis were sent to this part lr tiial 

after a j u r y  was selected. After thc case was sent to this part for trial aiid during the course of the 

trial, the court, with the express pcrmission of counsel for all partics, made attcmpts to settle the 

case. Those settlement negotiations, with the express permission of counsel [or all partics, 
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involvcd cx partc conversations betwccn thc court and couiisel for the various partics in  the 

robing room. On May 16, 2006, the court granted a mistiial on tlie condition that tlie plaintiff’s 

attorney pay the attorneys’ fees for the aborted trial in an amount not to exceed $10,000. 

The inistrial was provokcd by rnatcrial niisrepresentatioiis niadc by plaintiffs couiisel in 

open court as to the contents of coiiversatioiis held wjtli the court during settleincnt negotiations. 

During the earlier conversations, which were not recorded, plaintiffs counsel brought up tllc 

subject oP the worker’s coinpensation licii aiid thc court identified to plaintill’s counsel problems 

of proof regarding past mcdical expenses and lost wages. This coilversation was had in the 

contcxt of evaluating the value of thc casc. 

The court was unambiguous and perfectly clear as to its view of how tlicsc issues needed 

to be addressed. During those earlier conversations, 

of thc partjcs, it was tlic court’s vicw that plaintiff b d  a duty to introduce evidence of past 

e court was clear that absent a stipulation 
!@ 

* ’  

medical expeiises or that item would iiot be submitted to the jury. Any setoff for a worker’s 

compcnsatioii lien would then be addressed at a collateral source hcariiig outside the jury’s 

hearing. Plaintiffs counsel was on fair notice of the court’s view. While plaintiff‘s counsel 

advocated for a different approach, he was on fair notice of how the court intended to ~irocccd. 

On May 16, 2006, when counsel could iiot obtain the consent of the parties to proceed as 

he desired, he then made statements on the record which blatantly and, in the court’s view, 

delibcratcl y, inisrepreseiited the substance of the ex parte conversations held carlicr. The clear 

puipose of the niisrcpresentations was to have the record appear that thc court’s denial of the 

continuaiice was an abuse of discretion and to preserve the issue for appeal based 011 factually 

incorrcct statements. There was 110 room for misunderstanding or confusion, as tlic court had 
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bceii explicit in its conversations with plaintiffs counsel. Counsel was dissatisfied with the 

coui-t’s approach, which the court knew, but the court would not allow countenance the creation 

of a false record as to what had transpired. 

The inislrial application was clearly made by the plaintiffs counsel. 

MR. GOLDSTONE: Are you declaring a mistrial? 
THE COURT: Is that your request? 

MR. GOLDSTONE: Unless I can gct a continuance or they stipulatc. 
THE COURT: I’m iiot giving you a coiitiiiuance. 
MR. GOLDSTONE: I request a mistrial. 

... 

Transcript of Proceedings of May 16, 2006 at p. 12. 

The court did indicate that it would allow the plaintiflail opportunity to put the records in 

if they could be obtained in admissible fonn by the next trial date, which was thc followiiig 

f Monday. J 
. @ /  + ’  J k  * ’  THE COIJRT: I will see you all Monday morning. 

MR.  LOFRESE: 10:00, Judge? 
THE COURT: YCS. 
MR. GOLDSOTNE: You said you would grant a mistiial. 
THE COURT: What was that? 
MR. GOLDSTONE: You said you would grant a rnistiial if I requested it. And if 1111’ not 

going to be givcn time to get the records in - 
THE COURT: ... [W]e have not gotten to the point of thc close of the tiial, which 1 don’t 

believc that you can’t get those in by thc close of trial. This trial is not going to end uiitil 
Tuesday, given the current schedule. J don’t see why you can’t get those docuniciits here 
Monday or first thing Tuesday niorning. 

MR. GOLDSTONE: I have to have a witness with them. 
THE COURT: 1 don’t know that’s accurate. Depending on if thcy are [subpoenaed] 

MR. GOLDSTONE: What about the lost earnings? 
THE COURT: There has bccn absolutely no proof in this trial there is [sic] lost earnings. 

If you get the cvidence in by thc time you rest, you know, then that gocs to the jury. If you don’t 
get the evidence to thc jury by the time you rest - -  

MR. GOLDSTONE: Well, if I don’t get it and thc Court won’t grant me thc continuance, 
I’m asking for a mistrial. 

certified paid medical bills, they may be self-authcnticating. 
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THE COURT: We have not gottcn there yet. And if graiit the mistrial, you can 
asssume there is [sic] certain costs associated with that, that you are goiiig to be expected to 
reimbursc. You can’t have it both ways. 

May 16, 2006 Transcript of Proceedings at pp 16 -17. (Emphasis added) 

This exchange niakes clear that the Coui-i had in essence attempted to forcstall a mistiial 

becausc of the inherent unfairness of the costs associated with same to thc dcfcndants. Plaintin‘ 

persisted, and attempted again to create a record whereby it would appear that tlic mistrial was 

duc to a “misundcl-standing” betwecii the court and plaintiff‘s counsel. Plaintiffs counsel thcn 

persisted in making material misrepresciitations about the what the court had said about the issuc 

of  his burdens regarding lost wagcs and past medical expenses. 

Aftcr the court dealt with other issues raised by the defense, thc court attcrnpted to 

adjoum the matter to allow a plaintiffs couns 

had not yet been ruled upon. Each attempt by tlic court to “salvage” the casc was inct by a 

renewcd attempt by plaintiffs counsel to frame the record such that any failure of proof would 

enewed his application for a mistrial, which F 
W ’  

appear to be due to the courl’s unwillingness to grant a continuance until plaintiff could prcpare 

his case. No continuancc was warranted given 1) that from May 16, 2006 to the following 

Monday, when thc trial was scheduled to resume was in fact a six day pcriod and 2) the issues 

raised wcre foreseeablc by prepared counsel. 

As the tenor of thc conversation detcrjorated, arid as plaintiffs counsel contiiiued to 

misrepresent tlic substance of thc conversations had earlier during settlcrnent negotiations, the 

following exchange occurred: 

MR. GOLDSTONE: All right, lets say I did so, it was due to a misunderstanding. Tlicrc 

THE COURT: There is no misunderstanding. J was perfectly clear. 
was -- 
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MR. GOLDSTONE: You man have been clear; I was perfectly clear and yet we both 

THE COURT: You didn’t say what you said you said. 
MR. GOLDSTONE: Well, I say I did. Now, are you calling ine a liar? 
THE COURT: Yes. ... If you say that you said what you said, ycs. 

thought diffcrent things. This is what a misunderstanding is. 

May 16, 2006 Transcript of Procccdings at p. 18. 

Iniportantly, there was no mistrial application at this time. There was more discussion of 

tlic issues of how the medical bills could be admitted into evidcncc. Tlic court attciiiptcd again to 

diffusc the inalter saylng, “Twill see you all on Monday morning.” Id. at p. 19. Howcver, the 

plaintiffs counscl wanted a finn ruling on thc mistrial application. Only at this juncture, did the 

plaintifrs application for a mistrial inject the issue of the word “liar,” injcctcd by plaintiffs 

counsel, as the transcript shows, when in fact the real issuc was the lack of certain proof in 

/‘ plaintiff’s case. The court denied the inistrial and apologized to plaintiffs counsel. (Id. at 23, I .  

20). Plaintiffs counsel persisted and the court made clear it would only grant thc mistrial witli ,$’ A 

costs. (Id. at 24 11. 6 - 1 I ) .  Thc application was renewed, and graiitcd on thc condition that 

counsel pay costs to the defense counsel not to exceed $10,000.00. Aftcr the application was 

granted, plaintiff’s counsel attempted to backtrack (Id. at pp. 26 - 30). 

A few obscivations are in order. The word liar was uttered by plaintiffs counsel, not thc 

court. The court merely assented to his characterization. Even after all of this transpired, i t  is also 

clear that counsel did not bclievc that the court had been unfiir in its rulings as he made the 

following statement: 

MR. GOLDSTONE: I would likc to clarify one thing. I didn’t say you were unfair up to 
this point. I didn’t makc that claim. 

May 16,2006 Transcript of Proceedings at p. 28. 
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The true motivation bchind the conduct of plaintiffs counsel is belied by the totality of 

tlic record: counsel’s concern that the issue of past medical expenses and lost wagcs would not bc 

submitted to the jury abscnt proof on these issues. hi short, while thc plaintiff was granted his 

inistrial after sevcral eforts of the court to stccr the proceedings in a dif€erent direction, he 

attcinpted at the end to avoid the costs associated with that application. At a certain point, it is 

not for the court to save the plaintiffs counscl from himself. His application was granted and 

defensc counsel should bc awarded costs. 

The instant motion practice was schcdulcd to set the amount of the costs, not revisit the 

dccision to award thcni. The court has reviewcd thc detailed affirmations o r  counsel and finds no 

nccd for a fLirtlier fact-finding hearing. Baxter and Smith, P.C.’s actual costs actually exceed the 

$10,000.00 cap set by thc court, and thus i s awarded costs in the ainounl of$10,000.00. 

Vincent P. Crisci, Esq. requests $9,722.40 in costs and waived attoiney’s fees. That application is 

granted. Billig Law, P.C. requests costs totalling $38,578.30, and the basis for the request is 

aniply document. However, the court will abide by its original ruling capping the costs at a 

maximum of $10,000.00. 

r 
Ir‘ 

CPLR 4402 providcs that “at any time during thc trial, the court, on motion of any party, 

may order ... a iicw trial in the interest ofjustice on such temis as may bc just”. The court finds 

that thc just terms here were that the defense be reimbursed at least some, Xnot all, of the costs 

associated with having to retry thc case. Objectively speaking, vicwing tlic trial as a whole, the 

mistrial was not necessitated by the court taking thc bait ofplaintiff s counsel and answering 

“Yes” to plaintiffs counsel’ inquiry about whether hc was a liar. Rather the true cause of thc 

mistrial was that plaintiff‘s counsel was not prepared to proceed 011 the issue of damagcs in  
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accordance with tbc court's clearly articulated directivcs. Accordingly, it is 

ORDERED that tlic rcspcctivc inotioiis by defense counsel are all gr-anted to llie extent 

that plaintiffs couiisel shall pay costs to Baxter and Smith, P.C. in the amount of $10,000.00, to 

Vinccnt P. Crisci, Esq. in the amount of $9,722.40 alnd to Rillig Law, P.C. in  the amourit of 

$10,000 within thirty days of scrvice of a copy of this order with iiotice o r  entry 

This constitutcs the dccision and order of the couit. 

I 

Dated: April 13,2007 
New Yorlc, Ncw York J.S.C. 
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