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Upon the following papers nunihered I to 32 read on this motion and cross motion for summary iudpment; 
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___- I I -2b ; Answering Affidavits and supporting papers 27 - 29 ; Replying Affidavits and supporting papers 30 - 32 ; 
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(hher : ( a - d d k + m , l l . ,  b L  ’ ) it  is, 

ORDERED that defendants’ motion for summary judgment dismissing the complaint on the ground 
that plaintiff did not sustain a “serious injury” as defined in Insurance Law 5 5102 (d) is granted and the 
complaint is dismissed; and it is fiirther 

ORDERED that plaintiffs cross motion for, inter alia, summary judgment on liability grounds is 
dcnietl ;is untimely arid academic. 

This I j, an action to recover damages for serious injuries allegedly sustained by plaintiff as a result of 
ii motor vehicle accident which occurred on Route 39 at or near its intersection with Tuckahoe Lane, 
SoLntl-,ampton, New ’fork on September 1, 2002. The accident allegedly happened when the vehicle 
owned/registr:rcd by defendants George E. Wright and Lee M. Wright and operated by defendant Kyle E. 
M’right made a sudden left turn on Route 39 in front of the vehicle operated by the plaintiff, which in turn 
caused plaintiffs car to impact the passenger side ofdefendants’ vehicle. Defendants now move for summary 
judgment in  their fivor dismissing the complaint on the ground that plaintiff did not sustain a “serious injury” 
as defined in Insurance Law 9 5 102 (d). Plaintiff cross-moves for, inter alia, summaryjudgment in her favor 
on liability grouncis. Opposition and reply papers have also been filed. 
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tnasniitich as the note of issue i n  this action was filed on August 1 1, 2006, any motion for summary 
judgment made after December 9, 2006 would have been untimely. The affidavit of service attached to 
plaintiff’s cro:js motion papers establishes that the cross motion was made on December 23,2006, and is thus, 
untii-.iely (CPLR 32 12 [a]). Furtherinore, plaintiff has not demonstrated good cause for the delay, and the 
coiir~. may ncii deem that good cause exists (see, Miceli v State Farnz Mut. Auto. Iizsur. Co., 3 NY3d 725, 
786 1VYS2d 379 [2004]; Rivers v City ofNew York, 2007 NY Slip Op. 1716 [2d Dept 20071; Bressirtgltam 
vJuni. Hasp M d  Ctr., 17 AD3d 496,793 NYS2d 176 [2d Dept 20051). However, plaintiffs claim that she 
sustt.ined ;i “serious iiijury” within the ineaning of Insurance Law 9 5 102 (d) has been treated as opposition 
to dcfil1da1itj’ timely motion. 

1nsiir;ince Law $ 5102 (d) defines “serious injury” as “a personal injury which results in death; 
clisii-eniberirient; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body organ, 
iiicii iber. fiinction or system; permanent consequential limitation of use of a body organ or member; 
iignificant Iiinitalioli of use of a body function or system; or a medically determined injury or impairment of 
;I no n-perniaiient nature which prevents the injured person from performing substantially all of the material 
acts n hich constitute such person’s usual and customary daily activities for not less than ninety days during 
the one hundred eighty days immediately following the occurrence of the injury or impairment.” 

I n  order to recover under the “permanent loss ofuse” category, plaintiff must demonstrate a total loss 
o f  Live of a body argan, member, function or system (Oberly v Bangs Ambulance Iltc., 96 NY2d 295, 727 
NYS2d 378 I200 11). To prove the extent or degree of physical limitation with respect to the “permanent 
consequentiil liinitation of use of a body organ or member” or a “significant limitation of use of a body 
l i i n c  tion or :,ysteni” categories, either a specific percentage of the loss of range of motion must be ascribed 
o r  tl-ere must he a sufficient description of the “qualitative nature” of plaintiffs limitations, with an objective 
i ~ b i b ,  CUI 1ci.1i111g phiitiff’s liiiiitdtloiis to i f i e n ~ ~ m a l  function, purpose anduse ofthc bodjjpart ( T O ~ W V A V ~ S  
Rent A Cor J;j’stcms, I m . ,  98 NY2d 345, 746 NYS2d 865 [2000]). A minor, mild or slight limitation of use 
IS  uinsidcred insignificant within thc nicaning of the statute (Licari v Elliott, 57 NY2d 230,455 NYS2d 570 
1 I9X21). 

I t  I C ,  631- the court to determine i n  the first instance whether a prima facie showing of “serious injury” 
has Ixen maJe out (~~~i i rg -C~~s tc l i . i vK i l / z e~r ty ,  174AD2d663,571 NYS2d525 [2dDept 19911). Theinitial 
burclen is 01: the defendant “to prcsent evidence, in competent form, showing that the plaintiffhas no cause 
ot’action” (Rodriguez v Cokdsteiii, 182 AD2d 396, 582 NYS2d 395, 396 [Ist  Dept 19921). Once defendant 
l i a b  met thc hurden, plaintiff must then, by competent proof, establish a prima facie case that such serious 
injury exist:; (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [1992]). Such proof, in order to be in a 
competent cr adiiiissible form, shall consist of affidavits or affirmations (Pagano v Kingsbury, 182 AD2d 
268 587 Nl‘S2d 692 [2d Dept 1992]). The proofmust be viewed in a light most favorable to the nonmoving 
; x i i t > .  here. the plaiiitiff(Curlllncll’~I’L‘ v Villanova, 166 AD2d 760, 562 NYS2d 808 [3d Dept 19901). 

I n  support of this motion, dcl’eiidants submit, among other things, the pleadings; plaintiffs verified 
bill 3fparticulars; the affirmed report of defendants’ examining neurologist, Mathew M. Chacko, M.D.; and 
thc affirmed report of defendants’ exaniining orthopedist, Frank D. Oliveto, M.D. Plaintiff claims in her bill 
of p~rticulais that she sustained bilateral carpal tunnel syndrome; median nerve root entrapment at the wrist 
i unspxifietl): cervical spine radiculopathy on the right; cervical spine disc bulges and herniations; a cervical 
sprain; and a n  aggmvatioii of her preexisting neck condition. Plaintiff, however, claims that she was not 
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confined to ht:r bed or incapacitated from her employment. In connection with her alleged injuries, plaintiff 
claims a serious injury in the categories of a permanent loss of use; a permanent consequential limitation; a 
s ign i 11 cant 1 i iii i t at i o ii ; and a n on- pcrnianent injury. 

In  his report dated June 13, 2006, Dr. Chacko states that he performed an independent neurological 
exan iination ofthe plaintiff on tha t  date, and his findings include a normal active range of motion of the neck; 
11 noimal sensory exam; a normal gait; normal tone and strength in the upper and lower extremities; DTRs 
that were “2 ” a n d  symmetrical; no atrophy or fasciculations; and no palpable muscle spaljm in the cervical 
o r  thoracic ait:as. Dr. Cliacko noted that plaintiff had sustained a compression fracture to the thoracic spine 
in 1989, h i t  tliat she had no complaints relative to the thoracic or lumbar areas as it relates to the accident of 
Septcniber 1 2003. Dr. Chacko opined that there were no clinical findings consistent with carpal tunnel 
svndi-ome, pci ipheral neuropathy or nerve entrapment. Additionally, Dr. Chacko concluded that plaintiffhad 
sustaincd ;I cxvical >,train which had resolved and that she was not disabled. 

In 111s report dated June 2S, 2006, Dr. Oliveto states that he performed an independent orthopedic 
exan; ination ~f thc plaintiff on that date and his findings include equal and symmetrical reflexes; no atrophy 
o f  thr: upper or  lower extrcniities; no neurovascular deficits of either upper extremity; and a negative Tinel’s 
stgn/Plialcn’a test at the wrists and hands bilaterally. He also observed that there was full range of motion 
o f  thc  ccn  I C . ~  sp,ine with no tendci-ness or spasm. In addition, he noted that plaintiff had a pre-existing 
cervi:aI spine tnjiiry in 1999. Dr. Olivcto opined that plaintiffhad sustained an aggravation ofa  pre-existing 
C-CI-VI ;.a1 st rai i syndrome which had objectively resolved. Moreover, he concluded that plaintiff was able to 
1 csume her ii~miial activities with no restrictions. 

Plaintiff testified that she declined an ambulance after the accident. Later that eviening, she drove 
liei->ilfili ilii kospltal aiid - m s  rz lc iszd  the szim day. She did not miss any time from work after the accident. 
14s a result of her injuries, he is iinablc to lift heavy objects or exercise properly. Plaintiff further testified 
that she drove 1icr:;clI’to Tennessee and South Dakota during a cross-country vacation which she took with 
her clii1drc.n ii i‘ter the accident. 

134 t l i e i i  subiiiissions, det’cndants made a prima facie showing that plaintiff did not sustain a serious 
iiijiiry (sw. Wright v Peralta, 26 AD3d 489, 809 NYS2d 465 [2d Dept 20061; Teodoru v Conway Traitsp. 
Svc., 19 AD3d 470, 798 NYS2d 466 [2d Dept 20051; Willis v New York City T r a m  Autll., 14 AD3d 696, 
7x0 PJYS2d 223 [2d Dept 20051; C r m t  v Heli Trucker, Inc., 294 AD2d 538, 742 NYS2d 874 [2d Dept 
2002 1 ) .  Dcfciidaiits’ examining orthopedist found that plaintiff had a full range of motion of the cervical 
spine with no detectable spasm. Defendants’ examining neurologist found that plaintiff had normal tone and 
strength in  tlic iippci- and lower extremities, as well as a normal sensory system. Further, defendants’ 
examining or1 hopedist and neurologist cach opined that plaintiffs injuries had resolved and that she was not 
disabled. The defendants’ remaining cvidence, including plaintiffs deposition testimony, also supports a 
findiiig that she did not sustain a serious iiijury. As defendants met their burden as to all categories of serious 
injurj‘ alleged by the plaintiff, thc Court turns to plaintiffs proffer (see, Frurzchirti v Pulmieri, 1 NY3d 536, 
775 NYS2d 232 1:!003]; Dortg~.lm~ic 1’ Marcus, 6 AD3d 943, 774 NYS2d 841 [3d Dept 210041). 

In  opposition to this motion, plaintiff submits, inter alia, the unsworn report of p1,aintiff s treating 
I-adlologist, Robert Diamond, M .  D.; the affirmed report ofplaintiff s treating physiatrist, Barry Rubin, M.D.; 
the pt*rsonal aftirniation of plaintiffs treating orthopedist, Craig B. Ordway, M.D.; the personal affidavit of 
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p la in  tifYs treating chiropractor, Brian M. Barrett, D.C.; and the plaintiffs personal affidavit. Initially, the 
unsworn report o r  Dr. Diamond, that was discussed in detail by defendants’ examining orthopedist, is 
d n i i  jsible a i i d  ha; been considcrcd. 

I n  his report dated November 1, 2002, Dr. Diamond states that he performed MRI studies of the 
plaintiff‘s ce-vical spine on that date, and his findings include disk bulges at C3-4/C4-5, as well as disk 
Iicrniations at  c‘5-7,/C6-7. He also noted, however, that there were no focal prevertebral or posterior 
paraspinal abriorn ial masses and no significant protrusions into the neural canal, recesses or foramina. 

I n  his report dated November 26, 2003, Dr. Rubin states that he performed a medical examination of 
the plaintiff on that datc, and his f’indings include intact cranial nerves; no muscle atrophy; reflexes that were 
“2 ” and syrinietrical throughout; a negative cervical compression test; and a negative Tinel’s sign at the 
\\r1Stj bilaterally. He also observed tha t  there was mild to moderate spasm in the trapezii with tenderness 
hilatc.r-ally. Du-. Rubin noted that plaintiff missed one day from work and opined that she could continue her 
job duties without restriction. 

In his personal aftimiation, Dr. Ordway avers that he performed an initial orthopedic examination of 
the 17 ainti f f en  J u l y  I 6,2003, and his findings include positive bilateral foraminal closure tests with radiation 
tlowii the po:;rerior aspect of both foreiirms as well as marked spasm of the paravertebral musculature and 
‘interior strap mu~cles .  During hcr next visit on August 30, 2004, he noted that the foraminal closure was 
niarkcdly positive and that plaintifFcontinued to complain of pain on the left side of her neck and numbness 
i i i  t he  hands. Ilurinp her next and l as t  visit on November 29, 2006, his testing showed deficits in plaintiffs 
cervical rankc o f  motion with complaints of pain and numbness in her hands. Dr. Ordway opined that 
plaiiitiffsiist;iined a causally related injury to her cervical spine that has resulted in a permanent, moderate, 
I M I  ii,il d q i w  af  iiiipiiii-iiiziii fo~-  ilic use ofthe cervical spine. 

I n  h i s  personal affidavit, Dr. Barrett avers that performed an initial chiropractic examination of the 
plaintiff on Septeniher 13, 2002, and his findings include various limitations in her cervical spine ranges of 
niotion. IHe treated the plaintiffwith a range ofchiropractic modalities two to three times per week for a total 
o f ‘ a l x ~ ~ i t  35 \.isits until December 2002. Dr. Barrett also avers that plaintiff then treated with him on an as 
iieeded basis He next examined the plaintiff on November 16, 2006, and his findings include limitations in 
plaintiff” cervical spine ranges of motion with complaints of neck pain and stiffness as well as headaches. 
.4dditionally, he noted that plaintiff complained of her inability to lift heavy boxes due 1.0 neck pain. Dr. 
13arrett opines that plaintiff sustained ;I permanent, significant limitation to her cervical spine. 

I n  her personal affidavit, plaintiffavers that she received chiropractic treatment, physical therapy, and 
;icuptincturc .hat provided temporary relief ofher symptoms. She restricted her activities at work to light duty 
.IS she can no longer- lift or carry licavy boxes. In addition, plaintiff avers that she has limited her exercise 
xtivities and that she is no longci- able to engage in home improvement projects. Plaintiff further avers that 
dic clnly has one kidney and is restricted from the regular use of pain medication and anti-inflammatories. 

Plaiiitiff‘h,~s provided insul’ficient medical proof to raise an issue of fact that she sustained a serious 
iiijurq’ under the 113-fault law (we, Brrrke v Calli, 242 AD2d 595,664 NYS2d 742 [2d Dept 19971, Zv denied 
9 1 NY2d 800,660 NYS2d 1 [ 199SI; Picott vLewis, 26 AD3d 3 19,809 NYS2d 541 [2d Dept 20061). While 
;i ciis: hciniarion n a y  constitute a scrious injury, the cervical MRI report by Dr. Diamond is not probative for 
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the p ~ i r p o ~ e s  o r  dlmioiistrating c? ~ C I - I ~ L I S  injury because it contains no opinion as to causation (see, Collins v 
Stone, 8 AD3d 32 1. 778 NYS2d 79 [2d Dept 2004]), and, in any event, does not establish the duration of 
plai~itiff~s allegec iti-juries (see, Cerisier. v Tlzibiu, 29 AD3d 507, 815 NYS2d 140 [2d Dept 20061; Nelson v 
.4nziciziu. 2 1 AD 3d 10 15, 803 NYS2d 87 [2d Dept 20051). Also, the report of Dr. Rubin., which references 
an emiiination performed about three years prior to the filing of defendants’ motion, is without probative 
\ a lue as to the categories of a permanent partial limitation or a significant limitation (see, Legendre v Bao, 
20 A D3cl04 5,8 1 b NYS2d 495 r2d Dept 20061; McKinney v Lane, 288 AD2d 274,733 NYS2d 456 [2d Dept 
700 I ) .  Adcitionally, the affirmation of Dr. Ordway and the affidavit of Dr. Barrett largely consist of 
iinstibstantiatcd apec dation coiiccrning the causal relationship between the subject accident and plaintiffs 
condition sc ”!era1 y c x s  later (see, Duirrstetter v Martin, 247 AD2d 893,668 NYS2d 863 Ftth Dept 1998]), as 
\bell as concliicory assertions tailoied to meet the statutory requirements (see, Khan v Hamid, 19 AD3d 460, 
798 NYS2d 0.44 [2cl Dept 20051; Coirsgoulas v Melendez, 10 AD3d 674, 782 NYS2d 103 [2d Dept 20041). 
In a i i y  e\ cnt, neither Dr. Barrett nor Dr. Ordway have provided any explanation for the gap of the plaintiffs 
treatment\ more t h m  two years ago and their recent examinations of her shortly after the filing of the 
tiefendant\’ iiiotim (see, Furo;;es v Kmzran, 22 AD3d 458, 802 NYS2d 706 [2d Dept 20051; Nixorz v 
Muirtaz, I z4L1D3d 329, 766 NYS2d 593 [2d Dept 20031; Pierre v Nantorz, 279 AD2d 621, 719 NYS2d 706 
j 2d I k p t  200  1 I ) .  While Dr. Barrctt a \  ers that plaintiff then continued to treat with her after December 2002, 
he dlxs no t  provide any specific information as to the frequency or the dates of the alleged treatment after 
that date ( \ C P .  Olson v Russell, 35 AD3d 684, 828 NYS2d417 [2d Dept 20061; Williaiizs w Ciaramella, 250 
AI11d 761, 073 NYS2d 186 [2d Dept 19981). Plaintiffs significant gap in treatment was, in essence, a 
cessation ol’trcatmt.nt which she I.Liilcd to address by way of competent medical proof (see, Pornmells v 
Perez, 4 K Y 3 d  506, 797 NYS2d 3S0 [2005]; McConrzell v Ouedraogo, 24 AD3d 423, 805 NYS2d 418 [2d 
I k p l  20053; Puerto v O/nlzoft, 17 AD3d 650, 795 NYS2d 117 [2d Dept 20051). Furthermore, plaintiffs 
wI)jccti\ c compl~iii~ts of pain to her health care providers do not constitute a significant injury within the 
illcaning oi‘iiic slaiult: (see, Aii v I’mqiiez, 19 AD3d 520, 797 NYS2d 528 [2d Depi 20051; Igbsias VIiihiid 
Fi-eiylrttcq,s, Inc. ,  209 AD2d 470, 6 I C )  NYS2d 59 [2d Dept 19941). 

117 adclitroii. the proof subniitted by the plaintiff is insufficient to raise a triable issue of fact that she 
\~istt~rnccl ;I inedicall y detciiiiincd iiijiii-y or impairment rendering her unable to substantially perform all of 
hci. L sua1 and customary daily activities lor not less than 90 days during the 180 days immediately following 
(lie accident i ‘wc, iMuguriii v hrr.opf; 24 AD3d 733, 807 NYS2d 398 [2d Dept 20051; Hernandez v DIVA Cab 
C o y . ,  32 111>3d 122, 804 NYS2d 396 [2d Dept 20051; Mercado v Garbacz, 16 AD3d 631,792 NYS2d 519 
I2d I k p t  20(15]). Although plainti I’f’nlleges in her affidavit that she has difficulties lifting heavy objects and 
perrorniiiig lmiic improvemciit projects, the record lacks objective proof of any substantial curtailment of her 
~ t i c i t i c s  i t l i i i i  tlie relevant timc period after the accident (see, Nelson vDistaizt, 308 AD2d 338,764NYS2d 
35X 1 1 ’I I k p i  200 31; Keeiru v Tiwpiwi~, 294 AD2d 405, 742 NYS2d 344 [2d Dept 20021). 

blowover siiice there is 110 evidence in the record demonstrating that plaintiffs alleged economic loss 
cxce:ded the ztatutory amount o f  basic economic loss, her claims in this regard must also be dismissed (see, 
C‘PLR 32 12 [ 131; we. Wutford v /loolirXo.s, 5 AD3d 475,772 NYS2d 566 [2d Dept 20041; Rulison v Zunella, 
I 19 ,4112d 957, SO1 NYS2d 487 [3d Dcpt 19861). Accordingly, defen for summary judgment 

I \  grmtcd m c l  the complaint is d imissed .  

I h t c ‘ t l .  A N ?  1 0 Lo@:? 
- - ~ ~ _ _ _ _ _ _  

\ I IU \ I ,  I)ISPOSITIO 
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