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INDEX NO. 04-23529 
CAL. NO. 06-01 506-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E .Y ‘T : 

t b n .  ROBERT W. DOYLE 
Justice of the Supreme Court 

X 
PI/IARYP.XN BADARACCO 

Plaintiff, 

- against - 

ANTHONY ii. F’RINZO, 
Defendant. : 

X 

MOTION DATE 1 1/16/06 
ADJ. DATE 1/19/07 
Mot. Seq. # 002 - MD 

DIGIOVANNA & KHALATBARI 
Attorneys for the Plaintiff‘ 
32 Court Street, Suite 205 
Brooklyn, New York 11201 

LOCCISANO & LARKIN, ESQS. 
Attorneys for the Defendant 
150 Motor Parkway, Suite 405 
Hauppauge, New York 11788-5108 

L poi1 tlie following papers numbered 1 to 18 read on this motion for summary judgment; Notice of Motion/ 
Order to Show Cause and supporting papers 1 - 8 ; Notice of Cross Motion and supporting papers ; Answering 
Affidavits and supporting papers 9 - 15 ; Replying Affidavits and supporting papers 16 - 17 ; Other 18 (COPY 
cfaffinnation i n  opposition) ; (> ) it is, 

O,RDL?RED that this motion by defendant for an order pursuant to CPLR 32 12 granting 
him summary judgment dismissing the complaint on the grounds that plaintiff did not sustain a 
serious injury” as defined in Insurance Law tj 5 102 (d), is denied. 

‘1 111s 1:; an action to recover damages for injuries allegedly sustained by plaintiff‘ on March 
1 1 ,  2004 in a motor vehicle accident that occurred at Bayshore Road and Deer Park Avenue, in 
Deer Park, New York. By her bill ofparticulars, plaintiff alleges that as a result of the subject 
accident she sustained serious injuries including, C2-3 posterior prominent left sided disc 
I-erniation with impingements; C3-4, C5-6 and C6-7 posterior disc herniations with ventral cord SF 
1 mpression and impingement; C6-7 posterior left sided herniation with impingement on the ventral 
cord; pain extznding from neck into right arm through right shoulder; cervical intervertebral disc 
c isorder with radiculitis; thoracic sprain; thoracic subluxation with myelopathy; and intervertebral 
c Isc disorder of the lumbar spine with myelopathy. In addition, plaintiff alleges that following the 

[* 1 ]



Ihdaracco v I’rinzo 
Index No 04- 23529 
Page No 2 

accident she \fa:j treated and released from the emergency room at Huntington Hospital and that 
thereafter she was confined to bed and home for approximately ten days. Plaintiff also alleges that 
t‘ollowin;; the accident she was incapacitated from her work as a secretary for about one week. 

Lkfendant now moves for summary judgment dismissing the complaint on the grounds that 
plaintiff 3id nDt sustain a “serious injury” as defined in Insurance Law 5 5 102 (d) as a result of the 
subject accident. In support of the motion, defendant submits, among other things, the summons 
and complain ; the verified answer; plaintiffs bill of particulars; a portion of plaintiffs deposition 
transcript, and the affirmed report dated May 15, 2006 of defendant’s examining orthopedist, 
iirthur M Be nhang, M.D. (Dr. Bernhang), based on an examination of plaintiff on May 5 ,  2006. 

Insurance Law $ 5 102 (d) defines “serious injury” as “a personal injury which results in 
death; di jmenlbemxxt; significant disfigurement; a fracture; loss of a fetus; permanent loss of use 
of a body organ, member, function or system; permanent consequential limitation of use of a body 
organ or member; significant limitation of use of a body function or system; or a medically 
c eterniined in,lury or impaiment of a non-permanent nature which prevents the injured person from 
performi 7s substantially all of the material acts which constitute such person’s usual and customary 
caily activities fix not less than ninety days during the one hundred eighty days immediately 
followini; the occurrence of the injury or impairment.” 

I n  o rdx  to recover under the “permanent loss of use” category, plaintiff must demonstrate a 
total loss (of u:;e of a body organ, member, function or system (Oberly v Bungs Ambulance Iizc., 96 
NY2d 25’5. 7;  7 NYS2d 378 [200l]). To prove the extent or degree of physical limitation with 
respect to the “permanent consequential limitation of use of a body organ or member” or a 
“signiiicant limitation of use of a body function or system” categories, either a specific percentage 
cf the 10:s of im-tge of motion must be ascribed or there must be a sufficient description of the 
“qualitative ni1tUl.e” of plaintiffs limitations, with an objective basis, correlating plaintiffs 
Iiiixtation,~ to the normal function, purpose and use of the body part (Toure v Avis Rent A Car 
,5sj.‘sfe1izs, ,111c. 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, mild or slight limitation of use is 
consideixtl in: ignificant within the meaning of the statute (Licari v Elliott, 57 NY2d 230, 455 
PJYS2d 5 - 7 0  [ 9821). 

I t  is for the court to determine in the first instance whether a prima facie showing of 
“serious mjur:/” lias been made out (see, Tipping-Cesturi v Killzerzny, 174 AD2d 663, S71 NYS2d 
525 [2d Ilept 19911). The initial burden is on the defendant “to present evidence, in competent 
t:xin, showing that the plaintiff has no cause of action” (Rodriguez v Goldsteirt, 182 AD2d 396, 
582 NYS2d 3 95, 396 [ lSt Dept 19921). Once defendant has met the burden, plaintiff must then, by 
conipeterii prcofl establish a prima facie case that such serious injury exists (Guddy v Eyler, 79 
NY2d 955, 582 NYS2d 990 [1992]). Such proof, in order to be in a competent or admissible form, 
shall consist of affidavits or affirmations (Pugurzo vKingsbury, 182 AD2d 268, 587 NYS2d 692 
[ 2d Dept i 992 1) The proof must be viewed in a light most favorable to the non-moving party, 
here, the plaintiff (Cammurere v Villuizovu, 166 AD2d 760, 562 NYS2d 808 [3d Dept 19901). 
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A t  hei. deposition, plaintiff testified that at the time of the accident she worked for the Town 
of Babylon’s Highway Department as a secretary and on the road for sixteen and a half’ hours per 
we& and thal she also worked as a hairdresser at home. In addition, plaintiff testified that 
I‘ollowin,? the accident she missed one week of work for the Town and intermittently thereafter. 
Accordin,: to plaintiff, she continues to work the same number of hours for the Town but she no 
longer goes o dt on the road and after the accident she completely stopped hairdressing. Plaintiff 
testified that one month after the accident she attempted hairdressing and lacked mobility in her 
I ight arm and could not hold a blow dryer or tease hair. 

IVith i-espect to her treatment, plaintiff testified that on the day of the accident she went to 
see her cousii L, a chiropractor, Dr. Izzo from whom she had been receiving treatment for a lower 
l m k  injury frxn a 1994 car accident. At the time, plaintiff had complaints of pain with respect to 
1 her head, neck, :shoulders, numbness going down her right arm and numbness going down her left 
leg. According to plaintiff, prior to the subject accident her injuries to her lower back from the 
prior accident hiid resolved. Plaintiff testified that Dr. Izzo’s treatment on the first visit consisted 
cif adjustments and he gave her a soft neck collar which she wore only one day and removed due to 
clisconifcjrt. 
adjustments and heat therapy three times a week for six months after which the treatments stopped 
for a while. Plaintiff stated that Dr. Izzo recommended acupuncture and massage therapy and that 
plaintiff recei Y.ed massage therapy from another cousin, a licensed massage therapist, once or twice 
i! week for ab sut two months until her cousin moved. The only diagnostic testing that Dr. Izzo 
ordered ‘vas a n  VIRI of plaintiffs neck and he never referred her to another doctor. Plaintiff also 
testified that the day after the subject accident she went to the emergency room of Huntington 
Hospital with cornplaints of pain in her head and neck and that she underwent a CAT scan and was 
gven  instructions to take Advil or something for pain and was released. 

’laintiff explained that she received treatment from Dr. Izzo in the form of 

I n  his affirmed report, Dr. Bernhang indicated that plaintiffs active ranges of motion as 
rneasured by !;oniometer with respect to cervical flexion was 20 and cervical extension was 25 as 
coinpared to L verage range of joint motion of 38 and that her lateral flexion was 2511 5 as compared 
t 3 an average rainge of 43. In addition, Dr. Bernhang noted that plaintiffs cervical rotation was 
CO/40 in comparison to the average range of45. Dr. Bernhang also found that plaintiff‘s active 
shoulder abdL ctim was 1 15/85 as compared to an average range of 170; that plaintiffs active 
shoulder lonvarcd flexion was 90/90 compared to the average of 158; and that her internal rotation 
was 45/42) as conipared to an average of 70. Various tests that Dr. Bernhang performed on 
plaintiff’s ceriical spine, shoulders and lumbar spine all had negative results. Dr. Bernhang 
characterized plaintiffs restrictions of the cervical spine as mild and opined that they were 
consister t with the pre-existing degenerative changes of the cervical spine that appeared in 
plaintiff’s x-r;iys and MRI of the cervical spine performed in March 2004 and September 2004, 
respectively. He added that the findings in the x-rays and MRI appeared to be longstanding 
chronic clegenerative changes which were not causally related to the subject motor vehicle accident. 
Dr. Bernhang noted that at the time of the examination in May 2006 plaintiff was not under any 
active mecdicai care and concluded that there was no causally related disability or permanency and 
E O  reason why plaintiff could not return to her former occupation as a hairdresser. 
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Here, Dr. Bernhang reported range of motion measurements for plaintiff‘s cervical spine 
and shoulder h i t  failed to compare those findings to what is deemed normal ranges of rnotion for 
those areas of plaintiffs body (see, McLariglzliit v Rizzo, - NYS2d -7 2007 WL 9265 15,2007 
NY Slip Op 02720 [NYAD 2 Dept Mar 27, 20071; Harman v Busclz, 37 AD3d 537, 829 NYS2d 
680 [2d Ilept 20071; Iles v Jonat, 35 AD3d 537, 825 NYS2d 540 [2d Dept 20061). Although Dr. 
Elernhang opiiietl that plaintiffs cervical restrictions were mild and explained that they were 
consistent with the pre-existing degenerative changes that appeared on the x-rays and MRI, he did 
not provide a r y  such opinion on the restrictions that he found as to plaintiffs bilateral shoulder 
rmge of motion measurements (see, McLauglzlin v Rizzo, supra). Plaintiffs bilateral shoulder 
rmge of wotion measurements revealed apparent limitations when compared to one another, 
particularly active shoulder abduction (see, id.). Absent a comparison with normal measurements, 
i t  cannot be concluded that any limitations were mild, minor or slight so as to be considered 
iiisignificant viithin the meaning of the no-fault statute (see, McLauglzZiit v Rizzo, supra; Harman 
v Buscli, m p r r ;  Iles v Jonat, supra). Thus, defendant failed to establish, prima facie, that plaintiff 
did not sustaii L a “serious injury’’ within the meaning of Insurance Law 9 5 102 (d) as a result of the 
sh jec t  aozident (see, Cruz v Wiffiacrms, 34 AD3d 719, 825 NYS2d 510 [2d Dept 20061). 

1n;~smiich as defendant failed to establish his prima facie entitlement to judgment as a 
matter of law msed on whether plaintiff sustained a serious injury, it is unnecessary to consider 
whether plaintiff‘s opposition papers were sufficient to raise a triable issue of fact on that matter 
(.yet, Nembliurd Y Delatorre, 16 AD3d 390, 791 NYS2d 144 [2d Dept 20051; McDowall v Abreti, 
I 1 AD3d 590, 782 NYS2d 866 [2d Dept 20041; Coscia v 938 Trading Corp., 283 AD2d 538, 725 
NYS2d 349 [; d Dept 20011). 

Accordingly, the instant motion is denied. 

L 

- FINAL DISPOSI 

[* 4 ]


