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X 
BERNADETTE LISSKE and ROBERT LISSKE, : 
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- a,gainst - 

I I-LAKK GLT ,4RDA LA, D .D . S . , 

Defendant. 

MOTION DATE 12-4-06 
ADJ. DATE 2-23-07 
Mot. Seq. # 001 - MD 

002 - MD 
003 - MD 

SCHOEN & STRASSMAN, LLP 
Attorneys for Plaintiffs 
52 Elm Street, Suite 6 
Huntington, New York 1 1743 

CHESNEY & MURPHY, LLP 
Attorneys for Defendants 
2305 Grand Avenue 
Baldwin, New York 1 15 10 

X 

llpoii the folllowing papers numbered 1 to 63 read on this motion for summary judgment; Notice of 
?dotion' Order to Show Cause and supporting papers (001) 1 - 10 Notice of Cross Motion and supporting papers- 
(002)  aniend bp: sli-ike ans 11-18; Answcriiig Affidavits and supporting papers 19-31 ; Replying Affidavits and 
supportink papcrs : Notice of Cross Motion and supporting papers (003) VNI 32-47; Answering Affid,avits and 
siipportin~ papers ~17-49: Replying Affidavits and supporting papers=$ Other 54-6 1; (amhftedmrkg 
t& --- ' ) it is, 

ORDERED that this motion (001) by defendant Frank Guardala, D.D.S. pursuant to CPLR 
32 12 and CPLR 214-a for an order granting summary judgment against plaintiffs, Bernadette 
Lisskc and Robcrt Lisske, dismissing the complaint as timed barred as it pertains to treatment 
dates pr ix  to May 23, 2002, opposed by plaintiffs, is denied. It is further 

ORDERED that this motion (002) by plaintiffs Bernadette Lisske and Robert Lisske 
I)iirsuaiit to CPILR 3025(b) for an order permitting plaintiffs leave to serve a Third Amended and 
Sitpplemcntal Verified Bill of Particulars; and pursuant to CPLR 3 126(3) for an order striking 
clefendant's answer for spoliation of critical evidence, opposed by defendant, is denied. It is 
fiirtlier 
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ORDERED that this motion (003) by defendant Frank Guardala, D.D.S. pursuant to 
CPLR 1042, CPLR 3025(b), and 22 NYCRR 202.21(e) for an order vacating the Note ofIssue 
and striking this niatter from the trial calendar, opposed by plaintiffs, has been rendered academic 
by the denial o F motion (002) and is accordingly denied as moot. 

‘Il ls  is ,in action sounding in dental malpractice wherein the complaint dated November 
9, 2004 alleges plaintiff Bernadette Lisske was a patient of defendant Frank Guardah, D.D.S. 
li-om approximately 1985 through 2002 for general dental health care. A derivative claim was 
asserted by plaintiffs husband Robert Lisske. The Bill of Particulars (Defendant’s Exhibit C) 
asserts the negligent acts and omission took place from approximately September 1997 through 
Ikceiiiker 2002 at defendant’s office in Fort Salonga wherein defendant, inter alia, 
inappropriately performed root scaling, rinses, antibiotic therapy, periodontal surgery, placement 
o f  pins and cementing the molar crown, causing plaintiff pain and discomfort, loss of enjoyment 
af life, cc‘vere and extreme emotional injuries, anxiety and distress, having to undergo 
Liniiecessary dental procedures, incurring dental expenses, development of a digestive condition 
resultin:; i n  medical treatment and aggravation and exacerbation of a cervical condition. An 
mended and supplemental bill of particulars (defendant’s Exhibit D) was served September 7, 
Z(105, wherein plaintiff alleges, inter alia, defendant failed to properly and timely diagnose her 
xiidition, i3ilc.d to timely refer her to a specialist on June 27, 2001 when plaintiff prlesented with 
3 bone c efect around teeth #29-3 1, failed to formulate a treatment plan, failed to obtain an 
mfoniic3 consent, took unnecessary x-rays, failed to properly seal and cement a molar crown on 
&ooth #3 I (mandibular right second molar), performing periodontal surgery on tooth #31 and 
i7laci1ig a cost1:y bridge on tooth #28 (right mandibular second bicuspid) and tooth #3 1, 
inappropriatcly placing porcelain veneers on upper lateral incisors on teeth #7 and #I  0, 
i tiappropriately performing periodontal surgery on June 1, 1999 on teeth #29 and 3 1 and 
:ementing those teeth prior to healing, inappropriately fitting the bridge at teeth #29-3 1 and 
~laciiig pins i n  tooth #3 1 and perforniing a bit (sic) adjustment on June 3, 2002, inappropriately 
zcmenti tig a post hole for a loosened bridge on December 23, 2002 at teeth #29-3 1, 
inappropriately placing a new bridge on June 6, 1999 on tooth #29-31 when it need extraction 
m e  year prior, in failing to document tooth #I  1‘s crown removal on July 27, 1998, and in 
ill-fittins and i inproperly seating post/crown #11 on April 21, 2003. 

Turnin:; to motion (OOl), defendant seeks an order granting summary judgment 
3isinissing plaiintiffs’ complaint as it pertains to treatment dates prior to May 23, 2002 as time 
x r e d  pursuant to CPLR 214-a. In support of motion (OOl), defendant has submitted, inter alia, 
isopies of the pleadings, verified bill of particulars, amended and supplemental bill ofparticulars; 
.tnsigtied, unsworn copy of defendant Gardala’s deposition transcript; copy of the Note of Issue 
<aid Cen ificate of Readiness dated June 23,2006; an uncertified copy of plaintiffs dental 
-ecords; and in the Reply, the Affidavits of defendant Frank Guardala and Dr. Richard Rausch, 
D.D.S . 
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'-he proponent of a summary judgment motion must make a prima facie showing of 
entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any 
iiaterial issues of fact from the case. To grant summary judgment it must clearly appear that no 
waterial and tnable issue of fact is presented (Sillnzun v Twentieth Century-Fox F i h  
Corporutioii, 3 N.Y.2d 395, 165 N.Y.S.2d 498). The movant has the initial burden ofproving 
~ci?titlemciit to summary judgment (Winegrad v N. Y .  U; Medical Center, 64 NY2d 85 1, 487 
UYS2d 3 16). Failure to make such a showing requires denial of the motion, regardless of the 
jLifficlelicy of t  lie opposing papers (Winegrad v N. XU. Medical Center, supra). Once such 
xoof his been offered, the burden then shifts to the opposing party, who, in order to defeat the 
motion o r  summary judgment, must proffer evidence in admissible fo rm... and must "show facts 
sufficient to require a trial of any issue of fact." (CPLR 3212(b); Zuckermaiz v City ofNew 
Yurk, 40 IC'Y2tl 557,427 N.Y.S.2d 595 ). The opposing party must present facts sufficient to 
require '1 trial of' any issue of fact by producing evidentiary proof in admissible form (Joseph P. 
Day ReuIty Cory. v Aeroxoiz Prods., 148 AD2d 499, 538 NYS2d 843), and must assemble, lay 
bai-e and reveal his proof in order to establish that the matters set forth in his pleadings are real 
u d  capable of being established (Castro v Liberty Bus Co., 79 AD2d 1014,435 NYS2d 340). 
S~~ t i i rna~y  judgiiient shall only be granted when there are no issues of material fact and the 
evidcnc- requires the court to direct a judgment in favor of the movant as a matter of law 
(Friends qfArrinials v Associated Fur Mfrs., 46 NY2d 1065, 416 NYS2d 790). CPLR $214-a 
provide; in pertinent part that "An action for medical, dental or podiatric malpractice must be 
commenced within two yeas and six months of the act, omission or failure complained of or last 
treatment where there is a continuous treatment for the same illness, injury or condition which 
gave rise to the said act, omission or failure; ..." While the mere existence of a hiatus between 
office visits does not, as a matter of law, preclude a finding of continuous treatment, the 
independent nature of the respective treatments afforded could render it inappropriate to invoke 
the continuous treatment doctrine (Cutlzerirze Ciciless et a1 v. Jules K Lune et a1 129 AD2d 759, 
5 14 NY S2d 752)  

hi the instant action, there is a factual issue as to whether the defendant provided a 
continuxis coiirse of treatment for the specific condition which gave rise to the action (Debra 
Lirittor er a1 v S C Visvikis et ul, 233 AD2d 286,649 NYS2d 801). Where it has not been 
cstablis icd as a matter of law that the dental care provided to the patient was for trealtment of a 
condition separate and distinct from the condition allegedly negligently treated, the issue of 
whether or not the continuous treatment doctrine could be applied remains a question of fact for a 
jury's resolutioln (Kenneth Yeliiz v. Anzericaiz Deiztral Center arid Murk Rofltrnaiz, 184 AD2d 
693, 585 NYS2d 95). Defendant has submitted the affidavit from defendant's expert witness, 
Richard Raush, D.D.S., in support of this motion (001) on the issue of whether there was 
continuaus treatment or treatment of a condition separate and distinct from the condition 
allegedly negligently treated. Defendant's own affidavit setting forth that the treatment was not 
cotitiiiLiI3iis but separate and distinct is self-serving. Dr. Raush avers the treatment was separate 
and distinct. However, the affidavit of plaintifl's expert witness, Dr. Paul Apfel, D.D.S., sets 

[* 3 ]



Lisskc x i  Guarcclala 
Index No. 04-27262 
Page No.  4 

forth th,it the specific treatments were continuous and not separate and distinct. The Court 
concludes there exist factual issues concerning whether the treatment rendered by defendant was 
continuous or separate and distinct, and thus summary judgment and dismissing all treatment 
dates prior to h4ay 23,2002 is not warranted. 

4ccordingly, defendant’s motion (001) for an order granting summary judgment 
dismissing the complaint as time barred as to all treatment dates prior to May 23, 2002, is denied. 

Turniixg to motion (002) brought pursuant to CPLR 3025(b) for an order permitting 
plaintiffs leave to serve a Third Amended and Supplemental Verified Bill of Particulars; and 
pursuant to CP LR 3 126(3) for an order striking defendant’s answer for spoliation of critical 
evidence, plaintiff argues entitlement to serve a Third Supplemental and Amended Bill of 
Particulm because, inter alia, defendant did not appear for his examination before tiial until 
May l b .  2000. 

While the general rule in deciding motions for leave to amend a bill of particulars is that 
leave to amend is to be freely given in the absence of a showing of prejudice, judicial discretion 
111 allowing such an amendment on the eve of trial must be discreet, circumspect, prudent and 
l:autioiis (Leon et a1 v Central General Hospital, 156 AD2d 338; 548 NYS2d 291). Once a Note 
o f  Issue has becn filed, a plaintiff may not serve an amended bill of particulars without obtaining 
cave of the coi~rt; such leave should be freely given in the absence of prejudice or surprise to the 

opposin:; party (Carnzella Rorizaizello v Barry Jason, 303 AD2d 670, 756 NYS2d 657). It is 
cletenniiied that the proposed Third Supplemental and Amended Bill of Particulars, served long 
d t e r  the Note of Issue and Certificate of Readiness dated June 23, 2006, were served, and long 
after Plaintiffs Expert Witness Disclosure, dated August 3, 2006, was served after defendant’s 
deposition (Defendant’s aff. in opp., exhibit G), does not address any departures outside the dates 
alleged in the Second Amended Bill of Particulars, and is highly prejudicial to defendant because 
i t  expands the period of the alleged malpractice by six and one half years as it alleges the 
inalpracrice conimenced April, 199 1 instead of September, 1997. The Third Supplemental and 
Amended Rill  of Particulars is not consistent with the Expert Witness Disclosure previously 
c:xchaiigd by plaintiffs. No reasonable delay in making this application since May, 2006, after 
defendant appeared for his deposition, has been demonstrated by plaintiff (Carmella Romanello 
’I’ Barry .lasore, supra.). And lastly, there are factual issues concerning whether the trleatment 
I endered to plaiintiff was continuous or separate and distinct. 

r’~ccordiingly, that part of plaintiffs motion (002) which seeks an order granting plaintiff 
leave to scrvc the proposed Third Supplemental and Amended Bill of Particulars is denied. 

I’laintifi’also seeks an order pursuant to CPLR 3126(3) striking defendant’s answer for 
spoliation of critical evidence, namely, dental x-rays relating as follows; PA films of tooth 
30-August 25, 1992 tooth #8- August 12, 1997; tooth #31-May 25, 1999; and a PA film of tooth 
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dl 0- January 23, 2003. Defendant argues that as the case is pled, only the one January 23,2003 
Tlm argiied to be missing by plaintiff relates to this action. Defendant also asserts sixty eight 
other x-rays have been produced by defendant. This is not disputed and plaintiffs’s assertions 
about what ma;y have happened to the missing film at issue is merely speculative. Additionally, 
11r. Guardala sold his business upon retirement in the summer of 2003 to Gentle Dental, who 
then became custodian of plaintiffs chart and x-rays. Also, it is argued that defendant may have 
sent the 1anuar:y 23, 2003 x-ray to the insurance company on a claim. Based upon thie foregoing, 
i t  is determined plaintiff has not demonstrated an intentional attempt to hide or destroy evidence, 
or negligent destruction of evidence which defendant had a duty to preserve ( Weiss v Industrial 
Eizterprises, Ltd., 7AD3d 5 18, 776 NYS2d 322). Here, it cannot be presumed that defendant is 
the part] respoi-isible for the disappearance of such x-ray, or, more importantly, that i t  was 
discarde;l by the sanctioned party in an effort to fmstrate discovery (Jolziz O’ReiZZy III et a1 v 
L m i i i d  :Yccvors,ky, 300 AD2d 456, 755 NYS2d 81). 

iiccordi iigly, that part of plaintiffs’ motion (002) which seeks an order striking 
defendatit’s answer based upon the spoliation of evidence is denied. 

‘1’uriiitig to motion (003), defendant seeks an order pursuant to CPLR 3042, CPLR 
.3025(b), and 22 NYCRR 202.21(e) vacating the Note of Issue and striking this matter from the 
trial calendar. However, this application has been rendered academic by denial of that part of 
motion (002) which seeks an order permitting plaintiff to serve a Third Amended andl 
!;upplen iental I3ill of Particulars. 

Accordingly, defendant’s motion (003) for an order pursuant to CPLR 3042, CPLR 
.1025(b), and 22 NYCRR 202.21(e) for an order vacating the Note of Issue and striking this 
inattcr from tlic: trial calendar is denied as moot. 

I 

[* 5 ]


