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CAL. No. 06-02 195-MV 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

MOTION DATE 1011 9/06 
ADJ. DATE 1211 5/06 
Mot. Seq. # 001 - MG; CASIEDISP 

Hon.  ROBERT W. DOYLE 
Justice of the Supreme Court 

X 
\’IJL,IAKA ’JASQIJEZ, RUBICEL OSORIO and : CANNON & ACOSTA, LLI’ 
M A  !u‘ L1 E L C) S 0 R IO - ROJ AS, Attorneys for Plaintiffs 

1923 New York Avenue 
Huiitiiigton Station, New York 1 1746 Plain ti ffs, 

- against - DAVID N. SLOAN, ESQ. 
Attorney for Defendant 
30 Jericho Executive Plaza, Suite 200W 
Jericho, New York 11753 

M A R I E  G .  GKA4N1‘, 

Defendant. : 
. X 

Upuii the tollowiiig papels iiuiubeied I to 
Oiclei to Slwn (’ausu aiid suppoi ting papeis 1 - 13 

24 read on this motion for sunmiarv iudeinent ; Notice of Motiod 
, Notice of Cioss Motlon and supporting papers ; Answering 

2tlidivits d i d  ,uppoitiiig papeis 14 - 24 ; Replying Affidavits and supporting papers ; Othier ; (d 
M i & s )  It lS, 

ORDERED that defendant’s motion for summary judgment dismissing the comp hint on the 
ground that plaintifTs did not sustain a “serious injury” as defined in Insurance Law Q 5102 (d) is 
gran ed. 

1 his 15 an action to recover damages for serious injuries allegedly sustained by plaintiffs Yuliana 
Vasc u e ~ ,  R~ibicel Chorio, and Manuel Osorio-Rojas as a result of a motor vehicle accident that occurred 
1-ii’th Avenue at or iiear its intersection with Frederick Avenue, Town of Islip, New York on June 16, 
2 0 0 4 .  The accident allegedly happened when the vehicle owned and operated by defendant Marie G. 
Grar t struck the vehicle operated by plaintiff Yuliana Vasquez, and in which plaintiffs Rubicel Osorio 
,ind Ivlanuel 3sorio- Rojas were riding as passengers. The complaint contains three causes of action 
which allege that plaintiffs each sustained a “serious injury” as defined in Insurance Law Q 5102 (d). 

Insur~nce Law 9 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
tlismembemient, si~:nificant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
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organ, member, fiinction or system; permanent consequential limitation of use of a body organ or 
ineniber; significant limitation of use of a body function or system; or a medically determined injury or 
~mp;iimient 3 f a non-permanent nature which prevents the injured person from performing substantially 
al l  o f  the material acts which constitute such person’s usual and customary daily activities for not less 
th;un ninety days during the one hundred eighty days immediately following the occurrence of the injury 
0 1 -  i I- i pai mi en t . ” 

I n  ordcr to recover under tlie ‘‘permanent loss of use” category, plaintiff must denionstrate a total 
loss of use of a body organ, member, function or system (Oberly v Bangs Aiizbulaizce Iizc., 96 NY2d 
705, 727 Nj’S2d 3-78 [2001]). To prove the extent or degree of physical limitation with respect to the 
“permanent consequential limitation of use of a body organ or member” or a “significant limitation of 
use of a body liiiicti on or system” categories, either a specific percentage of the loss of range of motion 
inus. be ascribed or there must be a sufficient description of the “qualitative nature” of plaintiffs 
Irmi ations, ‘A ith an objective basis, correlating plaintiffs limitations to the normal function, purpose and 
tise ol’tlie body pan (Tuirre v Avis RerztA Car Systems, I m . ,  98 NY2d 345, 746 NYS2d 865 [2000]). A 
minor, mild or slight limitation of use is considered insignificant within the meaning of the statute 
(Licwi  v Elliott, 57 NY2d 230, 455 NYS2d 570 [1982]). 

It  is o r  the (court to determine in the first instance whether a prima facie showing of “serious 
iiij~uiy” has been made out (Tipping-Cestari v Killzeimy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
I 09 I). Thc initial burden is on the defendant “to present evidence, in competent form, showing that the 
p la i i i t i f f  has no causc of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [15t Dept 
I W.!]). Once defeiidaiit has met the burden, plaintiff must then, by competent proof, establish a prima 
lazic case thai stich szrioirs iiljury exists (Caddy v E’ler, 79 NY2d 955, 582 NYS2d 990 [1992]). Such 
proc f, in orcer to be i n  a competent or admissible form, shall consist of affidavits or affirmations 
( P ~ ~ N I Z O  v Kingsbury, 182 AD2d 268, 587 NYS2d 692 [2d Dept 19921). The proof musl. be viewed in a 
lighl most favorable to the nonmoving party, here, the plaintiff (Cammarere v Villanova, 166 AD2d 
700. 502 NJ’S2d 808 [3d Dept 19901). 

In support o f  tlie motion and relative to plaintiff Yuliana Vasquez, defendant subjmits, inter alia, 
the pleadings; the plaintiffs, verified bill of particulars; and the affirmed report of defendant’s examining 
orthopedist, S Farlc as, M.D. In their bill of particulars, plaintiffs claim that Yuliana Vasquez sustained a 
con< iissioii as well as cervical/lumbar disc bulges and herniations. Plaintiffs also claim that Yuliana 
V;isq tiez sustained 3 limitation of motion and an exacerbation of all pre-existing injuries,/conditions. 
Additionalljr, plaintiffs claim that Yuliana Vasquez was confined to her home for two months as a result 
of‘tl c accidcnt. Tht: Court construes these allegations to mean that plaintiff claims a serious injury in the 
cate sories o Fa perinanent consequential limitation and a significant limitation. 

In hi 3 repori dated May 9, 2006, Dr. Farkas states that he performed an independent orthopedic 
exainination of Yuliana Vasquez on May 9, 2006 and his findings include a fLill range of motion of the 
c c n  ical and luinbar spine with no spasm or crepitus to palpation; a motor examination that was “5 +’,; 
and d negati vc straight leg raising test. He also noted that her deep were normal at both ihe Achilles 
Lendon and the patella tendon regions. Dr. Farkas opined that plaintiff has sustained cervical and lumbar 
sprains which had resolved and that there was no ongoing orthopedic pathology. He also concluded that 
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plaii- tiff iiiajr carry out the normal activities of her daily activities without restriction. 

I n  support of- the motion and relative to plaintiff Rubicel Osorio, defendant submits, inter alia, the 
pleadings: tl-e plaintiffs’ verified bill of particulars; the affirmed report of defendant’s examining 
orthopedist. Arthur M.  Bernhang, M.D.; and the affimied report of defendant’s examining neurologist, 
Mark J .  Zuckeiiiian, M.D. In their bill of particulars, plaintiffs claim that Rubicel Osorio sustained 
cont -isions of. thc knees; cervical and lumbar disc herniations; and straightening of the cervical lordosis. 
Plairitiffs also claini that Rubice1 Osorio sustained a limitation of motion and an exacerbation of all pre- 
csisiing iiijiiries/conditions. Plaintiffs claim, however, that Rubicel Osorio was not confined to his home 
or  bcd as a result of his injuries. The Court construes these allegations to mean that plaintiff claims a 
scric us injury in thc categories of a pennanent consequential limitation and a significant limitation. 

In hi. ;  report dated June 2 1, 2006, Dr. Bernhang states that he performed an independent 
orthopedic cx,iniiix tioii of Rubicel Osorio on June 14, 2006, and his findings include symmetrical knee 
a i d  iiikle J ei-ks; no palpable fibromyalgia, trigger points, or spasm about the cervical musculature; a 
nornial straight leg raising test; no palpable fluid in either knee; and no joint line tenderness of the knees. 
He also obscr\red that plaintiffs knee flexion and extension were 0/0, and 130/130, compared with the 
nornial rangcs of 01’0, and 134/134. He opined that there was no orthopedic indication of any causally 
related iiijiiries to tlie cervical spine, the lumbar spine, or the knees. Dr. Bernhang also concluded that 
plaiiitiffwas capable of performing the activities of his daily living and not disabled. 

In h i  ; report dated July 18, 2006, Dr. Zuckerman states that he performed an independent 
Iieurological examination of the Rubicel Osorio on that date and his findings include normal deep tendon 
rcflcxcs; 211 ilitact sznsory system; and a full range of motion of the cervical and lumbar spine without 
tendmess or spasm. He opined that this was a normal neurological examination without evidence of a 
peripheral or central nervous system dysfunction. Additionally, Dr. Zuckerman concluded that plaintiff 
had sustained cervical and lumbosacral sprains which had resolved, and that plaintiff was capable of 
can-;iing out the nomial activities of his daily living. 

In support of the motion and relative to plaintiff Manuel Osorio-Rojas, defendant submits, inter 
alia, the pleadings; the plaintiffs’ verified bill of particulars; the affirmed report of defendant’s 
cxai lining orthopedist, S. Farkas; the affirnied report of defendant’s other examining orthopedist, Arthur 
M .  E~criilian:;, M.D ; and tlie affinned report of defendant’s examining neurologist, Mark J. Zuckerman, 
h4.C.; I n  their bill of particulars, plaintiffs claim that Manuel Osorio-Rojas sustained a lesion of the 
Iiumeral head of‘the right shoulder; cervical and lumbar disc herniations; and a loss of cervical and 
lumlm- lordosis. Plaintiffs also claim that Manuel Osorio-Rojas sustained a limitation off motion and an 
cxac erbatioii of all pre-existing injuries/conditions. Additionally, plaintiffs claim that Manuel Osorio- 
! < G j X  wzs confined tcr his home for one week and to his bed for 2 days as a result of his injuries. The 
Court construes these allegations to mean that plaintiff claims a serious injury in the categories of a 
pc I-11 I 311 en t co 11 seq 11 cn t i a1 1 i i i i  i tat i on and a sigiii fi can t 1 i mi t at i on. 

I n  his I-eport dated May 9, 2006, Dr. Farkas states that he performed an independent orthopedic 
c u i  ili1iatloi1 of Manuel Osorio-Rojas on that date, and his findings include normal ranges of motion of 
the cervical and lui-nbar spine with no palpable spasm; a motor exam that was “5 +”; and a negative 
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strai <lit leg raising test. He opined that plaintiff had sustained cervical and lumbar sprains which had 
resolved. I n  addition, Dr. Farkas concluded that plaintiff had no orthopedic impairments, and that he 
\vas capablc o f  carrying out the normal activities of his daily living without restriction. 

In hi:; report dated June 2 1, 2006, Dr. Bernhang states that he performed an independent 
orthopedic examination of Manuel Osorio-Rojas on June 14, 2006, and his findings include no winging 
of the scapula; a nejgative Hawkin's test for shoulder impingement; a negative O'Brien's test for labral 
tears; and a negativo Yeoman's test for bicipital tendinitis. He opined that there was no objective 
orthopedic indication of any causally related injuries to the cervical spine, the thoracic spine, the lumbar 
spinc:, or the right shoulder. Additionally, Dr. Bernhang concluded that plaintiff was not disabled. 

In hi! ;  report dated July 18, 2006, Dr. Zuckerman states that he performed an independent 
neur2logical examination of Manuel Osorio-Rojas on that date, and his findings include intact motor 
streligth; no e\ idence of atrophy or fasciculations in the upper or lower extremities; symrnetrical 
reflexes; a normal sensory system; and a full range of motion of the shoulders. He also observed that 
thcrcb was no tenderness or spasm in the paraspinal muscles. He opined that plaintiff had sustained 
sprains of ths cervical and lunibosacral spine which had resolved. Furthermore, Dr. Zuckennan 
conclrided tl-at plaiiitiff' was capable of carrying out the normal activities of his daily living. 

By hcr subnijssions, defendant made a priina facie showing that plaintiffs each did not sustain a 
sericus injury (see, Wright v Peralta, 26 AD3d 489, 809 NYS2d 465 [2d Dept 20061; Teodrcro v 
Coil way Traiisp. Sorv., 19 AD3d 479, 798 NYS2d 466 [2d Dept 20051; Willis v New York City Transit 
Aiit l i . ,  14 AD3d 096, 789 NYS2d 223 [2d Dept 20051; Gorcsgoulas vMelcrzdez, 10 AD3d 674, 782 
NYS 2; 103 [2d Dept 20041). Dr. Farkas found that Yuliana Vasquez had a full range of motion of the 
cerv cal and lumbar spine with no spasm or crepitus and he opined that she was not disabled. Dr. 
Hertihang fo tind that Rubicel Osorio had no joint line tenderness or palpable fluid in the knees and he 
opttid that plaintiff' was not disabled. Also, Dr. Zuckennan found that Rubicel Osorio had a full range 
of motion of the cei vical and lumbar spine without tenderness or spasm and he opined that plaintiff was 
not cisabled Dr. Farkas found that Manuel Osorio-Rojas had normal ranges of motion ofthe cervical 
atid lumbar spine with no palpable spasm and he opined that plaintiff was not disabled. Additionally, 
Dr. E3cliihan; found that there were no impingements, labral tears, or bicipital tendinitis in Manuel 
Osorio-R0ja.s' shoulders and he opined that plaintiff was not disabled. As defendant has met her burden 
as to all categories of serious injury alleged by each plaintiff, the Court turns to their proffer (see, 
Fraiicliiiii v Paliiiicv-i, 1 NY3d 536, 775 NYS2d 232 [2003]; Dongelewic v Marcus, 6 AD3d 943, 774 
NYS2d 841 [3d Dept 20041). 

hi opposition to these motions and with regard to Yuliana Vasquez, plaintiffs submit, inter alia, 
L1. - 
L I I C  1 NO affiriieb 1z/i Ri reports of plaintiffs treating radiologist, John Himelfarb, M.D.; the personal 
affidavit of plaintiff's treating chiropractor, Nicholas Martin, D.C.; and the plaintiffs personal affidavit. 
The Zourt notes that Dr. Martin's affidavit is deficient to the extent that he attempts to render a medical 
diagiiosis or prognosis which is beyond the scope of chiropractic practice (see, Education Law 8 655 1 ; 
McC'rrirk v Vtdder, 271 NYS2d 731, 706 NYS2d 485 [3d Dept 20001; Crozier v Lesiziewski, 195 AD2d 
057, 599 N Y  S2d 729 [3d Dept 19931). 
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I n  hi j report dated July 27, 2004, Dr. Himelfarb states that he performed MRI studies of Yuliana 
Vasqucz’ cervical spine on July 23, 2004, and his findings include normal lordosis; a bulge at the C4-5 
leve : a disc hemiation at the C5-6 level; and no significant stenosis. In his report dated J U ~ Y  29, 2004, 
Dr. Himelfa:-b statcs that he performed MRI studies of Yuliana Vasquez’ lumbar spine on July 27, 2004, 
and lis findings include a iionnal lordosis; a disc bulge at the L4-5 level; a disc herniation at the L5-SI 
le1.e : and tic) significant stenosis. 

111 h i  j, personal affidavit, Dr. Martin avers that he first treated Yuliana Vasquez on June 17,2004, 
m d  11s findings t ncluded severe muscle spasm in the cervical paraspinal muscles bilaterally, and 
swelling 111 the cervical spine. His range of motion testing showed that plaintiff had restrictions in her 
c e n  ical and lumbai spine. He also noted that plaintiff had a positive distraction test whiich he opined 
\\‘is I ndicati7ie of ccwical nerve root compression. Dr. Martin treated plaintiff until November 28, 2005 
with a variety of ch tropractic modalities, including adjustments, cold therapy and orthopedic supports. 
0 1 1  that datc he determined that plaintiff had reached maximum medical improvement even though she 
was still syniptonial ic. Dr. Martin re-examined plaintiff on October 15, 2006, and found that she 
contliiued to have restrictions in her cervical and lumbar ranges of motion, as well as a positive cervical 
coin 3ressioii test. IHe opined that plaintiff sustained causally related cervical and lumbosacral 
ciera igenieni s which have resulted in a pernianent, significant limitation. 

In her personal affidavit, Yuliana Vasquez avers she started receiving chiropractic treatment the 
day after tlic accide,it, but that she stopped all treatment on November 25, 2005 because IDr. Martin had 
advi,;ed hcr [hat her condition would not improve. She further avers that she has difficulty lifting heavy 
objects. bathing her daughter, and performing housework due to pain caused by her injuries. 

With regard to Rubicel Osorio, plaintiffs submit, inter alia, the two affirmed MRI reports of 
plaii [ t iffs treating radiologist, John Hiinelfarb, M.D.; the personal affidavit of plaintiffs treating 
chiropractor. Nicholas Martin, D.C.; and the plaintiffs personal affidavit. 

In h i s  report datcd July 27, 2004, Dr Himelfarb states that he performed MRI studies of Rubicel 
Osorio’s cervical spiiie on July 26, 2004, and his findings include straightening of the cervical spine; a 
poskriol- dis: lieniiation at C5-6; and vertebral bodies that were normal in size and shape without any 
li-actiires. N c  also observed that the spinal cord appeared normal. In his report dated August 12,2004, 
Dr. Iiiiiiclljib state:; that he performed MRI studies of Rubicel Osorio’s lumbar spine on July 29, 2004, 
and his findings include mild right convex lumbar scoliosis; a posterior disc herniation at L5-Sl; a mild, 
anterior mar:;iiial osteophyte at the L4-5 level; and vertebral bodies that were normal in size and shape 
\vi th ]ut any fractures. 

l i i  h i ;  persoilid affidavit, Dr. Martin avers that he first treated Rubicel Osorio on June 17, 2004, 
and his find1 ngs included severe muscle spasm in the cervical paraspinal muscles bilaterally, and 
swelling in thc cervical and lumbar spine. His range of motion testing showed that plaintiff had 
t-cstr ctions i i his ccrvical and lumbar spine. He also noted that plaintiff had a positive distraction test 
which he opined was indicative of cervical nerve root compression. Dr. Martin treated plaintiff until 
November 2 3 ,  2005 with a variety of chiropractic modalities, including adjustments, cold therapy and 
heat therapy. On that date, he determined that plaintiff had reached maximum medical improvement 
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ci'eti though he was still symptomatic. Dr. Martin re-examined plaintiff on October 4, 2006, and found 
tha t  ie continued to have restrictions in his cervical and lumbar ranges of motion, as well as a positive 
heel walk test which lie opined indicated nerve root compression in the lumbar spine. He opined that 
plait tiff sustained causally related cervical and lumbosacral derangements which have resulted in a 
pcm a t i  en t , s i gni fi cant 1 i mi t at i on. 

In hi:; personal affidavit, Rubicel Osorio avers that he started receiving chiropractic treatment the 
day after the accident, but that he stopped treatment on November 28,2005, at when poirit his no-fault 
benefits here temiinated. He has difficulty lifting heavy objects, sleeping at night, and lifting his child. 
Additionally, lie avcrs that he gets lower back pain while standing for more than half an hour. 

With I-cgard to Manuel Osorio-Rojas, plaintiffs submit, inter alia, the two affirmed MRI reports 
of plainti fl's treating radiologist, John Himelfarb, M.D.; the personal affidavit of plaintiff's treating 
clitrc~practor. Nicholas Martin, D.C.; and the plaintiffs personal affidavit. 

I n  his report dated July 27, 2004, Dr. Himelfarb states that he performed MRI studies of 
Man ,le1 Osoi-io-Rojas' cervical spine on July 26, 2004, and his findings include straightening of normal 
lordosis; posterior disc herniations at the C3-4, C4-5, C5-6, and C6-7 levels; and vertebral bodies of 
nom ial size without any fractures. In his report dated August 2, 2004, Dr. Himelfarb states that he 
perlilrmed N'RI studies of Manuel Osorio-Rojas' lumbar spine on July 29, 2004, and his findings include 
.;oiiiv loss of the notmal lordosis; disc herniations at the L4-5, and L5-SI Levels; and vertebral bodies of 
nom a1 sire \v i thout  any fractures. 

In his persorial affidavit, Dr. Martin avers that he first treated Manuel Osorio-Rojas on June 17, 
2004, and hi:; findings included severe swelling at C3 to C6 and L3 to L4 bilaterally, and moderate 
swel ing in his thoracic spine at T3 to T6. He also found that plaintiff had a positive distraction test 
which lie opincd indicated cervical nerve root compression as well as a positive heel walk test which he 
opincd indicated lut-nbar nerve root compression. He treated plaintiff until November 28,2005 with a 
vnricty of ch, ropi-act ic modalities, iiicluding adjustments, and inferential current therapy in the lumbar 
sptnc. On th; t date, he detctmined that plaintiff had reached maximum medical improvenient even 
thoujgh lie was still symptomatic. Dr. Martin re-examined plaintiff on October 4, 2006, aind found that 
lie cc titintied to haw; restrictions in his cervical and lumbar ranges of motion, as well as a positive Heel 
Walk Test which he opined indicated nerve root compression in the lumbar spine. He opined that 
plaintiff sust,iined causally related misalignments to his lumbar spine which has resulted in a permanent, 
s i  gi i fi cant li rn 1 tat i o t i .  

In his personal affidavit, Manuel Osorio-Rojas avers that he started receiving regular chiropractic 
'reat,,... LILluiits the day after the accident t!;roughout thc Summer of 2004, but that he stopped treatment on L I  

NOLC mber 28, 2OO5, at when point his no-fault benefits were terminated. He further alleges that he has 
difiiculty lifting heavy objects, and that he continues to have recurrent pain in his neck and low back. 

Plaint t fTs have provided insufficient medical proof to raise an issue of fact that they each 
sustauned a scrious injury under the no-fault law (see, Bzrrke v Galli, 242 AD2d 595, 664 NYS2d 742 
[2d L k p t  19cj71. 11) d m i d  91 NY2d 806, 669 NYS2d 1 [1998]; Picott v Lewis, 26 AD3d 319, 809 
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VY52d 54 I [2cl Dept 20061). While a disc herniation may constitute a serious injury, each of Dr. 
H i m  zlfarb’s MRI reports are not probative for the purposes of demonstrating a serious injury for any of 
the plaintiffs because they contain no opinion as to causation (see, Collins v Stone, 8 AD3d 321, 778 
N Y S  2d 79 [:!d D e p  2004]), and, additionally, these reports do not establish the extent of the alleged 
physical limitations resulting from the alleged disc injuries and their duration (see, Yakuhov v CG Trans 
Curl, , 30 AII3d 5 0 0 ,  8 I7 NYS2d 353 [2d Dept 20061). Dr. Martin’s diagnoses of cervical and lumbar 
derangement s are not explained, defined or specifically connected to plaintiffs’ limitations, and their 
signiiicance is not delineated (see, Davis v Evan, 304 AD2d 1023, 758 NYS2d 203 [3d Dept 20031). In 
any went, Dr. Martin has not provided an adequate explanation for the end of his treatments rendered to 
plairtiffs soinctiiiie i n  November, 2005, and his most recent re-examination of them on October 4, 2006 
( S C T .  Ni_uoii ’ t i  Muritaz, 1 AD3d 329, 766 NYS2d 593 [2d Dept 20031). Plaintiffs’ gaps in treatment 
~vc‘i-c, in essence, ccssations of treatment which they have failed to adequately address by way of 
cornlietent n-edical proof (see, McCorzriell v Oiredruogo, 24 AD3d 423, 805 NYS2d 418 [2d Dept 
20051; Ketz 31 Hcird?r. 16 AD3d 930, 793 NYS2d 203 [3d Dept 20051). Therefore, the conclusory 
affidavits of Dr. Martin, which were clearly tailored to meet the statutory requirements, are insufficient 
lo  establish L “serious iiijcii-y” for- the plaintiffs under the no-fault law (see, Klzuiz vHanzid, 19 AD3d 
460, 798 NY S2d 444 [2d Dept 20051). Moreover, plaintiffs’ subjective complaints of pain to their 
Iiealth care providers do not constitute significant injuries within the meaning of the statute (see, Ali v 
I’usqirez, 19 AD3d 520, 797 NYS2d 528 [2d Dept 20051; Iglesius v Inland Freiglitways, IIZC.,  209 
4D2d 470, 6 10 YYS2d 59 [2d Dept 19941). 

Addl .ionally. the proof submitted by the plaintiffs is insufficient to raise a triable issue of fact 
h a t   hey SLIS ained ;I medically-determined injury or impainnent rendering them unable to substantially 
peri‘cm all c f their usual and customary daily activities for not less than 90 days during the 180 days 
ininizdiately follom ing the accident (see, Magarin v Kropf, 24 AD3d 733, 807 NYS2d 398 [2d Dept 
20051; Herrzaitdcz vDIVA Cub Cory., 22 AD3d 722, 804 NYS2d 396 [2d Dept 20051; Afercado v 
Garhczcz. 16 AD3d 63 1 , 792 NYS2d 519 [2d Dept 20051). Although plaintiffs allege, among other 
Lliiiiks, that t iey lime difficulties lifting heavy objects and performing household chores, the record lacks 
objtx*ti\ e pi-clof of any substantial curtailment of their activities within the relevant time period after the 
xciclent (scc. Nclsoit v Distant, 308 AD2d 338, 764 NYS2d 258 [lst Dept 20031; Keeiza v Trapyeit, 294 
ADZd 405, 743 N Y  S2d 344 [2d Dept 20021). 

Accordingly, the defendant’s motion for summary judgment is granted and the plaintiffs’ 
complaint is dismissed in its entirety. >) 

X FINAL DISPOSITION NON-FINAL DISPOSITION 
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