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INDEX NO. 104597/07 

For ;I Judgrncnt Pursuant to Articlc 78 of thc CPLl-? 
and Dcc I x i t  o ry .I 11 d g 111 c t i  t 

‘CJlIU AN 1) E VELOPMfiN ‘1’ COR PO R A T  IC 1 N 
d/b/a EMPIRE STATE DEVELOPMENT 
COlIPORATION, et al, 

In Illis Article 78 proceeding involving the ic;iI cs1;ttc rcdcvclopnicnt prqjecl in 131-ooklyn, 

which I u s  hccomc known ;is the Allanlic Yiu-ds Pi-ojcct (the “Piujcct”), petitioners iiiovc for :i 

temporal-y I-esti-ainiiig order (TRO), staying the developer, responrlent Forest City l<atner 

C om pan i es (‘ ‘Fo rcs t Ci t y ” ) , f i n  fii p roceecii n g w i t  h t 1-1 c i til I 11 i ri cri t dc in o 1 i I i o n of ccrt ai t i  b 11 i 1 d i n gs , 

On April 5 ,  3007, petitioners inoved by ordci- to show c;iiisc for  a prelinlinary injLitictioii 

cnjointng Foresl C i t y  from proceeding witti all demolition work, and comrncnced an Articlc 78 

Pinjcct h y  [tic other I-espoiidci~ts, :ill of which ; I IK iigciicics of New York Slate. T’ctitioncrs 

explain tha t  tllcy did not scek ;I ‘I’RO :It t h a t  tinic, :is while they were i1wiii’c tha t  Forest C i t y  1 1 ~ 1  

c om me 11 cecl ;IS bes I c) s w 01-IC i n p i q ~  aril t i 011 f o  I- de 111 o 1 i t i on t ti cy d i d ti o 1 know ex act1 y w h c n Fo I-es t 
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City intenckci to coiiiiiiencc dcniolition. At the April 5 ,  2007 conference with this C h i i - t , ’  Foi-csi 

City’s counsel i.cpi.csciited that demolition would begin sometirne during the wcek of Apri I 16, 

2007, and continuc thcrcaftcr. At th is  Coiirt’s request, Forcst City agreed to provide ;i deriiolition 

schcdulc specifying the clatcs when dcmolition woulcl begin, and the builciings intended to be 

clemolishecl on those d;itcs. On Apiil  1 I ,  2007, Forcst C i ty  pi-oviclecl ;I scheclule inclicaliiig thnt 

from Api l  18, 2007 tl i i~ugli  the end o f  June, ;I total uf fifteen buildings will he demolished.’ 

l’etilioners ;ti.c now moving for ;I TRO ;It Icxst with icspect to nine builclings located in Blocks 

1127 and I 139, which have bccn scheduled for dcinolition on April 18, April 23 iriicl i n  micl- 

on April 5, 2007, 111c Chi1i-t corifcircd willi tlic partics lo set up a briditig schethlc with I 

rcspect to petitioners’ motion for ;i preliminary iri.iiinction and thc undcrlying Article 78 
proceeding, which will bc heard on May 3, 2007. 

’Specifically, Forcst City’s Icttcr dated April 1 1 ,  2007, states as  f(ollows. 
On 01- aricr April 18, 2@07, cleinolition is rrriticipatcd to bcgin on four. buildings: 

I )  ;I three-story building at 189 Flatbush Ave. (Block 1127, Lot 11) 
2) ;I two-story huileiing at 191 Flatbush Ave. (Block 1127, Lot 11)  
3) ;I four-stoi-y building at 193 Flatbush Avc. (Block 1 127, Lot IO) 
4) ;i thrcc-story huilding Lit 61 8 Pacific St. (Block 1 127, Lot 18). 

nul-ii~g the wcck of Api-i1 23, 2007, dcmolition will bcgin on four buildings: 
1 ) a five-story industrial building/w:ii.ehoiisc at 546 Vanderbilt Avc. (l31ock 1 129, Lot 54) 
2) ;I single-story building at  626 Pacific St. (Block 1127, Lot 22) 
3) a two-story huilding at 465 Dean St. (Block 1137, Lot 54). 
4) ;I one-story foriner t t ~ k  icntiil Licility at 622 Atlantic Ave. (131ock I1  I!), J ,ot  1 )  

TTI inid-May, dcmolition will hegin on [tic three-slory builcling a1 042-46 P;icilic St.(Block 
1127, Lot 30). 
Tn Juiic, dcmolition will bcgin on three builclings: 

1) the Lot-mer Wai-cls Bilkcry industri:iI huilding ;it SO0 Pacific St. (Block 1129, Lot 25) 
2) a single-story building at 814 Pacific St. (Block 1139, Lot 45) 
3) ;i three-story building with a single story gai’agc and diner nt 81 8 Pxific St. (Block 1129, 

4) ;I single-story I‘orrner auto icpair shop  ;it 543 Vanclerbilt Ave. (Block 1139, Lo1 SO). 

1 )  a two-story huilding a t  640 Pacif ic St. (Block 1 127, Lot 29) 
2) a two-stoi.y building at I77 F1;itbiish Ave. (Block 11 IS, J,ot 5 ) .  

T.dt 46) 

In “mid to Iatc JUTIC,” dcmolitinn will begin oii I W O  buildings: 
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May, that is pi-ior to the Court’s May 3, 2007 hearing on petitioncrs’ m o t i o n  for  a pi-eliminar-y 

injui1clic:)n.’ 

commencing tlic demolition w o i t  on those building previously scheduled for dciiiolition on April 

18, 2007, while the Co1ii.t considers whether petitioners :\IC entitled to ;I TRO. 

Foi-cst City o p ~ ~ ) s c s  the motion, but agi.ccd fo i -  ;i short time to i-efi-;iin l‘1~01n 

 IT^ support of thcir motion Cor ii TRO, petitioners cxplnin that the Projcct covers 

approxiriiatcly 32 :ici.cs i n  the Pi-ospect IJciglits ricighbnilioocl of Hrooklyn, and that ;I substantial 

portion of the Project sitc consists ol‘ tlic VandcitiIt Y;ircis, ;I below-strcct lcvcl rail yard owned 

by tlic MTA,  ancl iidjacent commcrcial propcity within the Atlantic Yards Urban Rc~icw:il Area. 

According to petitioncrs, most of the t~uilciings identii’icd by Forest City for dcmolition betwccri 

April 18 mcl  inid-May, arc locatecl on two mixed resiclential and commcrcid blocks located 

south 01‘ tlic Vmclcrkilt Y:ircis and outside the Atlxitic Yards til-ban Rcnewal AI-ea, S~~xifl‘ically, 

;IS to Blocks 1137 and 1129, pctitioners allege that they ~ i i r  “;I contiguous, integral par1 of tlic 

surrounding iieiglihorliood,” which until thc Project was mriounced i n  Dcccmtm 2003 “wcrc 

cxpci‘icncing ;I rapid convei-sion of coinmercial spaces to i.csidcnti;il use.” Pctitioners asscit t k i t  

they will suffer irrep;iid~le hi-in in  tlic ;ibsence of ii ‘I’KC), ;is rhc clestnrctiori of the buildings at 

i ssuc i t i  t h i s mol i on w i I 1 “ j Ircvocahl y h ai-111 t 1 IC TI ci gh t7orhoocl” by “t Ui’fi [ i t i  g ] ;I subs t aTi t i al port i on 

o f  the neighborhood at issuc i n l o  vacant lots bcfore the Court h i i s  had the opportunity to considci. 

ful ly  the merits of petitioners’ 1riotion.” 

‘Petitioners’ oi-der to show ciiiise docs r io t  specify the buildings by block and lot nuinbcr, 
hiit states geiici-ally that they are sccking ;I I N 0  with 1-cspcct to the deilinlition o f“a i -~y  builcling 
or structure, or pi-tion thcicof, i n  thc footprint ol‘ the plannccl Project that lics on Blocks I 1 18, 
I 1  19, I 127, 1 128 or 1 I39 tlicrcof,” irnt i l  petitioners’ prelin-~iii~-y injunction motion is deciclcd. 
As noted itbovc in  footnote I ,  somc of the builciing scheduled fo r  den-iolition i n  June Pal1 within 
such blocks. At oral iirgument on the inotioii 101. a TKO, however, pcti tioncrs focused on the 
ninc tmildings th i i t  would hc dernolislicd txfore the Iiciii-ins on thc pre1iminai.y injiinction, 
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In support or  thc motion, petitioners submit an affidavit from Ncw Yot-k City Coimcil 

Member I x t i l i a  J:inics, who rcpresents the district i n  which thc Project is locatcd. Ms. Jarncs 

states that “[l]o pcrrnit the demolition of so niaiiy buildings i n  the foot prinl . . . would 

improperly allow t1-c devastation of a n  cntir-e neighborhood for Projcct h a t  rnany nevci. evcn be 

permittcd to niove forward in full or in pari,” and that thc dcimoliiions ‘‘;II.c adjaccnt to  buildings 

whci-c homeowners and tcnrrnls t-eside, and ;ire clearly an intimidation tactic againsi those 

i ncli  vi clu a1 s .” 

l’etilioncls fui-ther argue h a t  Forest C i t y  h i i s  no allernalivc pl:i~~s 1‘01- h e  properlies i n  

issue in the cvcrit the Project docs not go forwaid, and h i t  ttiosc pi-operLies may reinai t i  

indefinitely xi vacant lots, and h a t  a stay of thc demolition unt i l  thc Courl consiclet-s the issues in 

cnnncctioii with the prcliminai-y injLmclion, will not pr-cjiidice i;orest City, givcn othcl- Iiciiding 

1 i I i gat i on s i ti vo 1 vi 11 g I he 1’1.0 j ec t . 

Finally, ~~etitiotiers ;ii~guc that urider 6 NYCliK $6 17.3(a), Forest City is precluded from 

commencing demolition o1- any physical alterations to the project site i in t i l  thc SEQRA ~iroccss in 

the undcrlyiilg At-ticle 78 procccding is ~ ~ l l p l e l e . ~  Specific:llly, pcIilionci-s contend I h a t  since 

tlieir pr~~ccdiiixl m d  substiinlive ohjeclions to tlic SEQRA pi-ocess i n  the Lindcrlying Articlc 78 

proceeding will be sustained and will icsult i n  ;I 1-cmi11ic1 l’or rnvii~onrnenlal iwicw, 6 N Y C R R  

$6 I7.3(;1) will again h i .  Forest Cjty l-i-oni ciemolishing lhc hildings unt i l  such I-evicw i s  pi-opci-ly 

c 0 111 p I c t cd. 

I n  oppositioii to the motion, 1;orest City argucs t h a t  petitioners 44z~~-e unable to dernonstrate 

S tatc .Et 1 vi i~onn~en t i d  Q 11 :iI i l y lie view icgu I :ili (1 ti, G N Y CXR $6 1 7.3 ( a ) ,  1) 1-0 vi  des that “ [ a ]  4 

proJcct sponsor I m y  I I O ~  commence any  physical ;iltcixtioii iclatcd to ai1 action until the 
provisions of SEQRA have hccn complied with.” 
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that they w I I  suffcr incparnblc inji11.y to any cognizahle legal righi or interest of theirs i n  the 

ahsence of  njiinctive relid.” 

occupancy intcrcst in  the propcrtics that are subject to deiiiolitioii, as i t  is not disputed t h i ~ t  thc 

biiildings i n  issue a1.c owned liy Forest City’s afriliatcs m d  arc vnc:int.5 Forest City illso argucs 

that the work is Ixing perfoimed i n  ;iwoi-daiice with all rccliiirwl per-mils atid approviils. 

Spccifically, Forest City points oul h i i t  petitioners ai-e not claiming that i t  luilcd to comply with 

New York City laws applicablc to pv-demolilion asbestos i~batcrrient or to demolition ilself. 

Foresl City fiirltier argues that ~ V C T I  i t’  pctitioncrs were lo  prevail in this Article 78 I>roceeding 

and succccd i n  ~innuIIing the Project’s :ippinval, pctilioners “would have no Icgal 01. cc~uilable 

right to compel [Forcst City] to  cffectuak” an atteriilive plm for propcities i n  issue. Fii~ally, 

Pores1 City argues that 6 NYCRR 4 617.?~(a) does not “supply tlic missing legal right or’intcrcst,” 

;is that regulation applies only while SEQRA review is under considci.;ition hy the agency, and 

lhe SEQIIA 1-cview 0 1 ‘  tlic iiistant underlying prc?jecl was concludcd i n  December 2006. 

Foresl City assciqs that  pctitioncrs have n o  ownership or 

CPLR 6301 and 63 l.?(a) pennit thc Cou1.t t o  gratil ;I ‘1’KO pending the hc:iring o n  ;I 

pre1iniinni-y injunction “whcre i t  appears that irnmcdi;itc ;incl iri-eparable iiljui.y, loss or  ciaiiiage 

will I-esult unlcss tlic dcfcncl;int is restraincd bcf0~71.c the hearing can be hcld.” CPLR 6301; 

‘Forest City points out ha t  petitioners’ motion foi- a TRO appcaix to include oric building 
owned by tlic City o f  New Yoi-k and used by the MTA, at 175 Fl;itbush Aveiiuc (Block 11 18, Lot 
6), which Forest City intcnds to demolish, jn cnnncction with ils “MTA rcl3tcd work.” Forest 
Cily slates lhat as :i icsult of h e  confci.cnce with the Court O T ~  April 5 ,  2007, i l  understood that 
petitioners were not ohjcctitig “to continuntion of  the work for  the MTA,” which presu~iiably 
incliidcs tllis builcling. Allhoiigt~ Forest City’s April I I ,  2007 letter lists this building ;IS 

schedulecl [OI- clcrimlition, i t  does not providc ;i specific ciiitc, f ’ ( ~  thc clcmolition. 
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6.7 I3(a).” A TRO is a drastic remedy which should be sparingly used. & G7A NY J u I - ~ ~ ,  

Injunctions $57; Silvestrc v.  DeLoaiz:i, 12 Misc3d 492 (Sup C t ,  NY Co 2006). Onc 

conimcnlator- has noted th:it the movant musL iiicet a higher I:,iirdcri of prool‘ to obtain ;I TRO than  

lo s c c u i ~  ;I prcliminary injunction, ;IS i t  tilust dernonstl-atc not only tha t  i t  will siiflcr iircpai-able 

injury, which is sufficient for a pi-eliminai-y injiiiiction, but also h i t  ttic anticipated injury is 

“immedintc.” 7 B  McKinncy’s, CPLR 63 13, McTdaughlin, Practice Chirncntarics. 

Petitioncrs fai I to r-nakc a dfiicient showing that they will surfer. immcdiale and 

iircparablc injury if‘ :I TRO is not grantcd befcj1.c tlic hearing on thcir application Ihr a pi-climinary 

injunction. Pctilioners csscrilially argue that  the deinolition of h e  nine buildings will 

“ii-revocahly harm the ricighbortiood.” However, petitioners Lii I to substantiale h i s  q i i m c n t  

with I‘aclu;il support showiilg how [lie rcrnov;iI u f  lhesc ninc hiilldings will nffcct the nature :ind 

ne  i g h Imi.h CXXI, i 1 s gcogi-a 13 li i c ;I 1 bo iin daii es , or Y ti y v a1 i d :in al ys i s to s upporl I 11 e i r a I I eg at i o ti s , 

Furthermoi~c, pelilioners have no property interest in any of tlic nine buildings scheduled for 

demolition before the hcai.ing on the preliminary injunction, AS ttic buildings arc vacant LITK~ 

owned by 1;uresl City ;\friliiites. Pctitionci-s do not contl-ovci-l liorcst City’s asscrtion h i i t  h e  

reasons, tlic C:c~iii-t concludcs that petitioners h:ivc failed lo estahlisli that they will siifl‘ci. 

ii~qxii-able and irnnicdiate h a m .  CPLR (730 1 and G313(a). 

I n  opposing thc rnotion for ti ‘l’R0, Foicst C‘icy I-elies 011 ttic standai-d applicihlc Lo :i I 1  

pi-climinar-y injunction, which rqiiil-cs ;I showing 01- : I ) ultimate siicccss (?ti tllc II~CI-its; 2) 
ii-reparable haim i n  thc absence or  iii.jiinctivc iclicf.; and 3) ;I txilmce ol‘eqiiities in [tic niovarlt’s 
Ltvor. The coiirt need not consider ull  thcsc factors, since CPLK 6301 and 63 13(a) requirc o n l y  
“iIiimcdicltc ii-reparable timii” for ;1 TRO. Aetna Ins. Co. v.  Clai~asso, 7.5 N Y Y  S60 ( I  990). 

6 

[* 7 ]



Nor docs pcti1ioncr.s’ argirncnl h x d  or1 0 NYCliiR $6 17.3(;1), provide ;i sufficient Icg~~l  

basis Lo slay [tic dcrnolilion of the nine hnildings, ;IS that 1-egulalion is limited to pinhibi[ing 

“physical alteration” or ciemolilion during thc SEQRA pinccss, which was coinpletcd j n  

nullifyjiig thc SEQRA dctcimination i n  this Article 78, and at h i s  point i l l  this prucccding, Lhere 

conclusion. 

In rcaching [tic dccision herein, the Couri milkcs 110 dctcrmiriation ;IS lo  the challengcs to 

thc Projcct ixiscd i n  pcli1ionei.s’ motion for i1 preliminary injunction or the Lincierlying Ai-tick 78 

proceeding. 

Accoi-clingly, i t  is Iwcby 

ORDERED lhat pelilioners’ motion for a tcmporary r-es[raininy order is dcnicd. 
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