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x 

I.iiioti tlie fhllo\ving papers nLlmbered 1 to 30 read on this motion and cross motion for summary judgment; Notice 
1 - 14 ; Notice of Cross Motion and supporting papers 15 - 23 ; 

; Replying Affidavits and supporting papers 2 1 - 2 8 ;  29-30 ; Other 
01‘ bl J t ion i  Ortlci. to Show Cause and supporting papers 
.lns\1~ei1ng Affidavits and supporting papers 24 - 25 

- : ( M m m  ) it is, 

ORDERED that the motion by plaintiffs for an order pursuant to CPLR 3212 granting them 
sum mary judgment on their claim for a declaration that defendant insurance company wrongfully 
disc aimed coverage is denied; and it is further 

ORDERED that the cross motion by defendant for an order pursuant to CPLR 3212 granting it 
h ~ i i i i  iiary lutlgment dismissing plaintiffs’ complaint is denied as untimely. 

Initially, the Court notes that plaintiffs’ note ofissue was filed on July 12, 2006 and that 
ctefelidant’s zross motion for summary judgment was made on December 20, 2006, more than 120 days 
.iftei the filiiig of the note of issue, which expired on November 11, 2006. Therefore, the cross motion 1s 
procedurally defect ive because it was not interposed within the time limitation prescribed by the 
meiidment .o CPLR 32 12(a)(L. 1996 Ch. 492) which states, inter alia, “such motion shall be made 
no Iarei- than one hundred twenty (120) days after the filing of the note of issue, except with leave of 
i w i i i - t  011 good causc. 5 ~ 1 0 ~ 1 1 . ’ ’  In M i d i  v State Fuvrtz Mut. Auto. Ins. Co., 3 NY3d 725, 786 NYS2d 
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379 (2004). [lie C‘oiirt of Appeals underscored its holding in Brill v City of New York, 2 WY3d 64, 78 1 
NYS2d 26 I (2004) and made it clear “that [the] statutory time frames,” of CPLR 3212, are “not options, 
they arc reqtiiremei-its, to be taken seriously by the parties.” Here, defendant offered no good cause for 
it \  11 itimcly motion, and the Court is constrained by the cross motion’s lateness (Long v Clzifdrerz’s Vif., 
114 P D3d 5 18, 8 0 5  VYS2d 286 [2005]). Accordingly, the cross motion is denied as untimely. 

Plaintiffs commenced this declaratory judgment action when their insurance carrier disclaimed 
cokcrage 1 0 1  loses incurred when Thomas Dodge Corp. payed for certain vehicles but never received 
then I Thomas Marnmolito, the president of Thomas Dodge C o p ,  testified at his examination before 
triai that he negotiated the purchase price of seven vehicles with M.A.P. Auto of Lewiston, located in 
1,cn iston. N e w  Yolk,  an importer of used vehicles from Canada. Although he had never dealt with 
V.A.1’. bcforc, he had prior transactions with the wholesaler who referred him to M.A.P. The price 
.igre:d upon M a b  S 13,200.00 for each 2002 Dodge Caravan, the seven cars totaled $92,400.00. On July 
24. Z 003. after Mr. Manimolito received fax transmissions of a copy of a bill of sale, as well as copies of 
C ’ a i i d i a n  documents 1 isting the vehicles’ identification numbers, he wired M.A.P. the money. 
I’hcieafter, M r .  Mammolito made repeated inquires to M.A.P. as to why the vehicles had not arrived. 
l ic \1’as assured that they were on their way and offered various excuses. On August 21, 2003, Mr. 
Manimolito Zhccked the Chrysler computer network and found that the vehicles were registered in 
I’cnr lessee and lowa. The vehicles never arrived at plaintiffs dealership and by letter dated September 
22, 1003, defendant disclaimed coverage because the vehicles were not yet “covered autos” under the 
policy. Plaiiititt learned, after testifying before the Grand Jury in Buffalo, N.Y. in 2004, that M.A.P. 

ession of or title to any of the vehicles, and M.A.P.’s principal was convicted of grand 
I .1rc c I1 y 

Plaintil’i’s now seeks summary judgment on their claim for a declaration that the defendant 
1 nsui ance coiiipany wrongfully disclaimed coverage. The multi-peril policy in dispute was issued to 
plairtifls i n  ,4pnl 01’2003, there is no dispute that it was in effect at the time of the loss. Plaintiffs argue 
rhnt I he policy proviides for inventory coverage and that, since Thomas Dodge was the owner of the 
\chicles, the) were, in fact, “covered autos.” Plaintiffs assert that their ownership is established by the 
copy  o f  tlic bill o f  sale and the Canadian registration forms received by fax. 

The policy provides, in relevant part, Auto Inventory Unicover Coverage Part 300, page 9: 

Definitions- 
“COVERED AUTO” means an AUTO (1) owned by or acquired by You 
or ( 2 )  not owned by YOU but in Your care, custody, or control. 

“EXTENDED THEFT” means: 
( 1 ) YOUR voluntary parting with evidence of title to or possession of a 
COVERED AUTO when induced by: 

( a )  a forged or counterfeit instrument received in payment; 

( b )  a chcck or other instrument written on an account closed before the 
instrtiment is presented for payment; 
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(c )  ;I credit application, rental agreement or lease agreement on which the 
naiiie, social security number or signature of the applicant, rentee or leasee 
is false or forged; 

( d )  any other criminal scheme, criminal trick or criminal device which 
induixs YOU, at that time, to part with evidence of title to or possession 
of tlie COVERED AUTO; 

( 2 )  YOUR having acquired possession of an AUTO that is stolen or which 
has ;I forged, altered, or counterfeit title or invalid duplicate title; 

* * * 

The gravamim ofplaintiffs’ argument is that the faxed copies of a bill of sale and the Canadian 
torn’s establish that Thomas Dodge “owned or acquired” the vehicles or, at the very leasl, that tlie ternis 
“owned or acquired,” which are not defined in tlie policy, create an ambiguity which should be 
constnied against the drafter of the policy, the carrier. Among plaintiffs’ arguments is that the Canadian 
clocL,menrs are title documents. However, Mr. Mamniolito testified that he wasn’t sure what the 
tlocLIments were. allliougli they did state the VIN and where the cars were coming from. When he had 
p r c ~  iouriy p tircliascd vehicles originating in  Canada, they had titles which included the signatures of the 
seilet- Mr .  h4ammciito also stated that he was aware that in order to file a title with the New York State 
llept. o f  Moror Vehicles, such document must be signed by the seller. The copies of the documents 
ubiiiitted herein are not clear and do not appear to have any signatures. They read at top “Plate Owner 
Addi-ess Change Notice” and in the middle on tlie left side “Province of Ontario - Perniit - Vehicle 
I’ortion/ Cert ticat C)’ imni  (?)-Vechule”; and on tlie right side “Permit - Plate PortionKertificat D’iniin.” 
I ’hq  contaii I what appears to be VIN , make, model, year, cylinders and color information, but no 
signatui es They 11 lore closely resemble registration information. 

It 15 well settled that title to a motor vehicle is transferred when the parties intend such transfer to 
occur (Ahwrrrdo u Crista/, 1 1 Misc3d 3 3 ,  816 NYS2d 274 [2006]; Potter v Keejk, 261 AD2d 864, 864, 
000 NYS2d 3 6  I [ 10991). Here, the purported seller never owned or possessed the vehicles, he was 
mti\ icted of grand larceny for taking money for vehicles which he clearly did not own or possess. The 
document:, faxed to plaintiff did not convey title to plaintiff. Plaintiffs own testimony was that he was 
not 5urc \\hat the dctcunients were. Further, tlie Court is unpersuaded by plaintiffs’ argument that the 
tcrm ; ne3 or acquired” are ambiguous. Plaintiffs have not established that they owned the vehicles 
nor c id they stablish that they acquired possession of them. Accordingly, plaintiffs have not 
cstablislied their entitlement to suinniary jndgment as a matter of law (Alvarez v Prospect Hosp., 68 
Yj ’2d 320. 508 NY132d 923 [ 19861; Zuckertnati v City of New Yovk, 49 NY2d 557,427 NYS2d 595 
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