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L poi1 ~ l i e  tollowing papers numbered 1 to 7 read on this motion for summary iudgment 
; Notice of MotiodOrdei to Show Cause and supporting papers 1 - 3 ; Notice of 

; Answering Affidavits and supporting papers 4-5 ; Replying 
_____ 

Ci 05 s Motion and supporting papers 
Afii(lavits anc yiippoi ting papers 6-7 , Other > (( 
&m) It  IS, 

ORDERED that motion by defendantdthird-party defendants, Robert J. McKenna and Jennifer 
Mc (enna, seeking an Order pursuant to CPLR 32 12, granting them summaryjudgment and dismissingboth 
the plaintifj's complaint and the third-party complaint as against them, is granted; and it is further 

ORDERED that plaintiffs action and third-party plaintiffs action, as against defendants, Robert J. 
Mc <enna and Jeiiriifer McKenna, is severed and shall continue against the remaining defendants (see Holt 
v Holt, 262 AD2d 530,692 NYS2d 451 [2d Dept 19991); and it is further 

ORDERED that the caption is amended to reflect the deletion of defendantdthird-party defendants, 
Robert J M cKeiin3i and Jennifer McKenna, and all future documentation and correspondence shall reflect 
the discontinuance of the action as against the moving parties; and it i s  fh-ther 
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ORDERED that movant shall serve a copy of this Order upon respective counsel with Notice of 
Enti y withir twenty (20) days of the date herein pursuant to CPLR 2103(b)(l), (2) or (3) and thereafter file 
the :iffidavit(s) of service with the Clerk of the Court; and it is further 

ORDEREL;) that movant is directed to serve a copy of this Order with upon the Calendar Clerk of 

ORL)ERED that a conference is scheduled for May 8, 2007, at 9:30 a.m., in Part 33, at the 

7’hl~; personal injury action arose from an accident which occurred on July 30, 2004 between the 
vchlc le drib (:n by dc.~’eiidaiit/tliird-partyplaintiff, Costadenos Ladeas, and owned by the defendantkhird-party 
defendant, A Cab Service, Inc. (hereinafter collectively “Ladeas”), and the vehicle driven by defendadthird- 
p a r t y  defenc ant, Jennifer McKenna, and owned by the defendantkhird-party defendant, Robert J. McKenna 
(1icr;iiiafter collectively “McKenna”). The plaintiff, Ellen McKenna, was a passenger in the McKenna 
v cli I c le. 

this Court lAS Part 33 within twenty (20) days of the date hereoc and it is further 

coui tliouse ‘ocutcd at 1 Court Street, Riverhead, New York. 

Mckcnna n c w  moves for summary j udgment to dismiss the plaintiffs complaint and the third-party 
complaint on the grounds that Ladeas, who was driving in front of McKenna, turned into a side road and 
made a Li-turn from the side road, hitting the McKenna vehicle in the passenger side. In support of the 
motion, McKeiina submits a copies of tlie pleadings, plaintiffs verified bill of particulars, an uncertified 
cop;/ orthe ;iccident report by the Suffolk County Police Department and selected excerpts from plaintiffs 
cxaininatiot i beforc trial and that of Ladeas.’ McKenna is in compliance with CPLR 321 2(b) (see Woods 
I) Zik Reaftj? Corp., 172 AD2d 606, 568 NYS2d 146 [2d Dept 19911; Waterford v Jack LaLaiirze Long 
I s f a d ,  I m . ,  151 AD2d 742, 542 NYS2d 765 [2d Dept 19891). The motion is opposed by Ladeas, who 
submits his attorney’s affirmation. 

Plaintiff’ testified that she was a passenger in the McKenna vehicle; that the Ladeas vehicle was in 
li-oiit of the Mcl<erma vehicle when it made a right turn into a side street and then made a u-turn into the 
roac!way; arid that upon re-entering the roadway, without stopping, the Ladeas vehicle hit tlie McKenna 
vel11 cle in tlie passtxiger side where she was sitting (see EBT Ellen McKenna, 2/7/06). 

Ladeas testified tlie lie made a quick right turn into the side street; that he attempted to make a three 
poll It turn 111 the middle of the intersection; that when he made the u-turn, he did not put his car in reverse 
during this period; that when he completed tlie u-turn, lie hit the vehicle in which plaintiff was a passenger; 
and that the reason lie made the u-turn was that lie received a call from his dispatcher to pick LIP a fare in the 
opp xite direction in which he was traveling (see EBT Costadenos Ladeas, 2/7/06). 

It is established law that a driver is required to “exercise reasonable care and to observe that which 
w a s  tlierc to be seen” (Aprea v Franco, 292 AD2d 478,739 NYS2d 727 [2d Dept 20021) and is negligent 

Copies of select excerpted pages of the plaintiffs and Ladeas transcrpt’s are submitted in 
j11ppol-t of- the motion and are unsigned and uncertified. However, none of the parties claim them 
-0 be inaccurate. Assuming that the original transcripts were properly submitted for signature or that, 
i n  fact, the signatures were affixed, copies itranscripts of depositions attached as exhibits to an 
ittorney ’s affirmation maybe used in support of or to defeat a summaryjudgment motion (see CPLR 
3 1 16; Thomas v Hatnptoii Express, Iiic., 208 AD2d 824,617 NYS2d 83 1 [2dDept 19941; app. den. 
35 NY2d 803, 624 NYS2d 373 [1995]; Olaii v Farrell Lines, 64 NY2d 1092, 485) NYS2d 884 
[ 1 C)SS]) 
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when lie fai s to see that which he should have seen by the use of his senses (see Zambrano v Seok, 277 
,4D:!d 3 12, ‘71 5 NJ’S2d 750 [2d Dept 200ll). A driver also has “a duty to see what should have been seen 
and to exercise reasonable care under the circumstances to avoid an accident” (Filippazo v Sanlzago, 277 
,4D:!d 4 1 9, ‘7 16 NYS2d 7 10 [2d Dept 20001, citations omitted). A driver cannot make a u-turn and proceed 
to C I  oss over a road way in the face of oncoming traffic in order to proeed in a northbound direction (see e.g. 
Wilhnz v L’con, 2 2 1 AD2d 429, 633 NYS2d 392 [2d Dept 1995]), without exercising a degree of care 
coti7mensur;ite with the circumstances (see O a k s  vMannigan, 107 Misc2d 926,436 NYS2d 165 [Sup Ct, 
.Icf‘lkrson County, 19811; see also Hoelin v Federico, 24 Misc2d 51, 202 NYS2d 564, [Sup Ct New York 
Coiinty, 19601; nccovciRodrigziez vSclzwartz, 257 AD2d 655,684NYS2d 579 [ 19991) and thereby creating 
: in e ni erg em: y si tu at i o n . 

As the undisputed evidence has established, the McKennavehicle was confronted with an emergency 
situ;ition not o r  her own making and there is no evidence which is suggestive that her actions were 
unrcasoiiable (see Strobe v Norton, 278 AD2d 484, 718 NYS2d 642 [2d Dept 20001; Flanagan v Kzielzn, 
270 AD2d 452, 705 NYS2d 74 [2d Dept 20001). By her submissions, McKenna has demonstrated that she 
was not negligent in causing any injuries sustained by plaintiff (see Baker v Staria, 6 AD3d 639, 775 
N\i’!S2d 182 [2d Dept 20041; Hiidson v Goodwin, 272 AD2d 296, 707 NYS2d 889 [2d Dept 20001). By 
tendering si f‘ficieni, evidence of the absence of any material issue of fact, McKenna has demonstrated her 
prima facie r:ntitlenient to summayjudgment as a matter of law (see Ayotte v Gervasio, 81 NY2d 1062,601 
YYS2d 463 [ 19631; Ziickermnn v City of New York, 49 NY2d 557,427 NYS2d 595 [ lO801). 

The burden then shifted to Ladeas to produce, in admissible form, sufficient evidence to establish 
mat~rial iss-ies of fact to require a trial (see Alvarez v Prospect Hosp., 68 NY2d 320, 508 NYS2d 923 
[ I  92161; Ziickerma,rz v C i 4 ~  of New York, 49 NY2d 557, supm). When deciding a motion for summary 
lud;,nient, the Couit must view the evidence in a light most favorable to the non-moving party and give the 
non-moving party the benefit of all reasonable inferences which can be drawn from the evidence (see 
Loirniakov v M.R.0.D. Realty Corp., 282 AD2d 657,724 NYS2d 70 [2d Dept 20011; Thomas by Tlzonzas 
v Drake, 145 AD2tl687,535 NYS2d 229 [3d Dept 19881; Negri v Stop & Shop, Inc., 65 NY2d 625,491 
N W 2 d  15 I [ 1985]). However, the party opposing the motion must set forth more than mere conclusions 
of’ I;iw or fact which are sufficient to defeat the motion for summary judgement (see Banco Popzifar No. 
.4nzt~riccr v Pi’ctory TnxiMgt., Inc., 1 NY3d 381,774 NYS2d 480 [2004]). In opposing the motion, Ladeas 
has failed, as a matter of law, to overcome McKenna’s prima facie entitlement to summary judgment (see 
Wiii egrad v New York Univ. Med. Ctr., 64 NY2d 85 1,487 NYS2d 3 16 [ 19851; Ziickerman v City of New 
York. 49 NY2d 55  7 ,  supm). 

The affinnation of counsel for Ladeas, submitted in opposition, lacks probative weight and cannot 
t-aisl- a triable issue of fact to sustain Ladeas’ burden as said counsel does not have personal lcnowledge of 
the ’acts and circui-nstances of the accident (see Zuckernzan v City ofNew York, 49 NY2d 557, supm; see 
cilsc Warrington v Ryder Truck Rental, Inc., 35 AD3d 455, 826 NYS2d 152 [2d Dept 20061; Batista v 
Santiago, 25 AD3d 326, 807 NYS2d 340 [lst Dept 20061; Bates v Yasin, 13 AD3d 474: 788 NYS2d 397 
[2d Dept 20041; S,talzl v Strafberg, 287 AD2d 613, 731 NYS2d 749 [2d Dept 20011; Riverhead Bldg. 
Supply Coqp. v Reyine Stnrr, Inc., 249 AD2d 532, 672 NYS2d 1 17 [2d Dept 19981; see also e.g. Olan v 
Farrell Lings, Inc., 105 AD2d 653,481 NYS2d 370 [lst  Dept 19841 ufd 64 NY2d 1092,489 NYS2d 884 
[ 19135 I) .  

AccJrdingly, the niotion is granted as herein indicated. This constitutes the Order and decision of 
tlic C’ourt. 

[* 3 ]


