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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Pr esent: HONORABLE HOMRD G LANE | AS PART 22
Justice
JAMES J. G ACOPELLI and DORIS J. | ndex No. 13573/05
G ACOPELLLI
Plaintiffs, Mot i on
Dat e February 27, 2007
- agai nst -
Mot i on
DI NO GUI bucCl , Cal. No. 6
Def endant .
and Mot i on

Seq. No. Q003

MADI SON PLAZA HOMVES, | NC.

Nom nal Defendant.
The foll owm ng papers nunbered 1 to 11 read on this notion by
plaintiffs for an order pursuant to CPLR 3212 granting parti al
summary judgnent on the third cause of action to conpel paynent
of $471,528.75 constituting plaintiffs’ share of corporate
earni ngs as of Decenber 31, 2005.

PAPERS

NUVBERED
Notice of Mdtion-Affidavits-Exhibits...... 1-4
Affirmation in Qpposition................. 5-7
Reply Affirmation......................... 8-10
Plaintiffs’ Menorandumof Law............. 11

Upon the foregoing papers it is ordered that this notion is
denied for the reasons set forth as foll ows:

. 1 NTRODUCTI ON
A. Procedural Background

Plaintiffs brought this action individually and derivatively
agai nst defendants seeking nonetary damages and equitable relief
all eging three causes of action in the Conplaint: (1) for
breach of fiduciary duty, m sappropriation of corporate assets
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and self dealing, (2) for an accounting, and (3) to conpel the
di stribution of retained earnings.

B. Factual Background

Plaintiffs Janes J. G acopelli and Doris J. G acopelli, his
w fe, and defendant Di no Guiducci (“Quiducci”) are stockhol ders
of Madi son Pl aza Hones, Inc. (“MPH). MPH is a closely held
donestic real estate corporation organized on Decenber 12, 1978
for the express purposes, anong others things, of acquiring,
devel opi ng, constructing and | easing real properties, and which
owns income producing rental properties in Queens County, New
York. @uiducci owns 75% of the stock and plaintiffs, as joint
tenants with right of survivorship, own 25% of the stock. The
corporation has only two directors. Dino Guiducci is a director
and president, while Janes J. G acopelli is a director and
secretary. The Byl aws provide that corporate action requires
unani nous consent of the two (2) directors, so that neither
director has voting control. Up until Decenber 31, 2005, MPH had
accurul at ed earni ngs of $1, 886, 115.00. For the period of January
1997 through June 2003, MPH made regul ar distributions to
plaintiffs totaling $315,000.00. MPH has not declared a dividend
or made a distribution to the stockhol ders since 2001. Since in
or about Decenber, 2001, plaintiffs have demanded that Cui ducci
distribute to them 25% of the accunul ated cor porate earnings, but
MPH has declined to do so. By letter dated May 16, 2003, Dino
Qui ducci as director and president of MPH, notified G acopelli
“that there are no planned sharehol der distributions at this
tinme.” Al though plaintiffs have not received a distribution of
the corporate profits, plaintiffs have paid personal inconme taxes
on such corporate profits based upon their proportionate
ownership of the outstanding shares of stock. Defendant Gui ducci
contends that he is seeking to retain and accunul ate the earnings
for the purpose of creating a capital fund to use to finance the
purchase of prospective investnent real estate property and that
they, the plaintiffs, have nothing to do with the naking of
policy concerning declaration and distribution of dividends in
the corporate defendant. The issue between plaintiffs and the
def endant Gui ducci concerns his objection to the distribution of
the corporate earnings to the plaintiffs. This action was
commenced on June 17, 2005.

C. Sunmary Judgnent Standard

The rul e governing summary judgnment requires the proponent
of a summary judgnment notion to nake a prima facie show ng of
entitlenent to judgnent as a natter of |aw, tendering adm ssible
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evidence to elimnate any material issues of fact fromthe case
(Wnegrad v. New York University Medical Center, 64 NY2d 851
[1985]; Torterello v. Carlin, 260 AD2d 201 [1°" Dept 1999]).
Failure to make such showi ng requires denial of the notion
regardl ess of the sufficiency of the opposing papers ( Matter of
Redenption Church of Christ v. WI/Ilians, 84 AD2d 648, 649 [3"
Dept 1981]; Geenberg v. Manlon Realty, 43 AD2d 968, 969 [2d Dept
1974] ). The burden of production as well as the burden of
persuasi on al ways rests on the proponent of the notion ( Alvarez
v. Prospect Hospital, 68 NY2d 320 [1986]). Thus "if the evidence
on the issue is evenly balanced, the party that bears the burden
must | ose." (300 East 34th Street Co. v. Habeeb, 248 AD2d 50 [1°
Dept 1997]).

| f the noving party satisfies those standards, the burden
shifts to the opponent to rebut that prima faci e showi ng by
presenting evidence in adm ssible formestablishing the existence
of triable issues of fact (see CPLR 3212[b]; Zuckerman v. Gty of
New York, 49 Ny2d 557 [1980]; Davenport v. County of Nassau, 279
AD2d 497 [2001]; Pagano v. Kingsbury, 182 AD2d 268 [2d Dept
1992]; Kaufman v. Silver, 90 NY2d 204, 208 [1997]). It is well
settled that summary judgnent should be denied if there is any
doubt as to the existence of a triable issue of fact (Stone v.
Goodson, 8 NY2d 8 [1960]; Sil/lman v. Twentieth Century-Fox Film
Corp., 3 Ny2d 395 [1957]; Freese v. Schwartz, 203 AD2d 513 [2d
Dept 1994]). The court's function on this notion for sunmary
judgnent is issue finding rather than issue determ nation
(Sillman v. Twentieth Century-Fox Film Corp., 3 Ny2d 395 [1957]).
The role of the court on a notion for sunmary judgnent is to
determ ne if bona fide issues of fact exist, and not to resol ve
i ssues of credibility ( Knepka v. Tallnman, 278 AD2d 811 [4'" Dept
2000]). Since summary judgment is a drastic renmedy, it should
not be granted where there is any doubt as to the existence of a
triable issue (Rotuba Extruders v. Ceppos, 46 Ny2d 223 [1978]).

When deciding a notion for summary judgnment, the court nust
review the evidence in the |light nost favorable to the non-noving
party, and nust give that party all of the reasonable inferences
that can be drawn fromthe evidence ( Louniakov v. MR OR Realty
Corp., 282 AD2d 657 [2d Dept 2001]; SSBSS Realty Corp. v. Public
Service Miut. Ins. Co., 253 AD2d 583, 584-585 [1°" Dept 1998]).

D. Summary of Corporation Law

The third cause of action in the Conplaint upon which this
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notion is based is essentially a claimby the stockhol ders and
director G acopelli to conpel the declaration of a dividend upon
all of the outstanding stock. (The court notes that it appears
that plaintiffs apparently are seeking a declaration of a

di vidend solely upon their 25% share of the outstanding stock and
not upon all of the outstandi ng stock).

1. Stockhol der

Cenerally, a stockhol der has no individual cause of action
to recover dividends that have not been declared. Al that a
stockhol der can do is to sue in equity to cause the court to
performa corporate function which the directors wuld have
execut ed except for bad faith (Gordon v. Ellinman, 306 NY 456
[1954]). Unlike an action at |aw by stockhol ders to recover
di vi dends that have been declared, a suit in equity to conpel the
decl aration of dividends is, in theory against recal citrant
directors to cause themto performtheir duty as officials of the
corporation (Gordon v. Ellinan, 306 NY at 460).

The managenent of a corporation is vested in its board of
directors. It is a part of the function of the directors to
determ ne: whether or not dividends should be paid, the anpunt
of such dividends, and when they should be paid. The
stockhol ders cannot substitute their judgnment for that of the
directors (Liebman v. Auto Strop Co., 241 NY 427 [1926] [ The
court held that where the directors, in their discretion, have
failed to declare a dividend, the court will not interfere with
such discretion unless such failure was the result of bad faith
or a clear abuse of discretion on the part of the directors,
unless it is shown that the directors have acted or are about to
act in bad faith and for a di shonest purpose. However, in a
proper case, of course, a court of equity wll interfere, but
facts nust be presented fromwhich the court can find that such
action has underlying it a fraudul ent purpose and corrupt
intent].

2. Corporate Directors

It is well settled that 'whether or not dividends shall be
pai d, and the anmount of the dividend at any time, is primarily to
be determ ned by the directors, and there nust be bad faith or a
cl ear abuse of discretion on their part to justify a court of
equity in interfering; accordingly, unless fraud, bad faith or
di shonesty on the part of directors can be shown, their judgnent
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in withholding a dividend fromthe stockholders wll be regarded
as conclusive' (CGordon v. Ellinman, 306 NY 456, 459 [1954], citing
11 Fletcher's Cycl opedia Corporations [Perm ed.], 8§ 5325). The
New York cases anply sustain the necessity to establish bad faith
on the directors' part (Gty Bank Farnmers Trust Co. v. Hewi tt
Realty Co., 257 NY 62 [1931]; see also Lockley v. Robie, 276 App
Div 291 [4'" Dept 1950], nodified on other grounds 301 NY 371
rearg denied 301 NY 731; [Courts will not ordinarily make

determ nations as to whether a corporation shall declare

di vidends, as internal managenent of corporation rests within
sound di scretion of board of directors and only in instances
where it is shown that refusal to declare dividends is harnful to
corporation and stockhol ders generally, will court depart from
general rule]).

1. DI SCUSSI ON

1. Qut-of-state affidavit wi t hout certificate of
conformty.

Plaintiff James G acopelli submtted an out-of-state
affidavit of plaintiff and an attorney’s affirmation.
Plaintiff’s attorney’s affirmation is not adm ssi ble probative
evidence, as plaintiff’'s attorney has failed to denonstrate
per sonal know edge of the facts (Slona v. Schoen, 251 AD2d 319
[ 2d Dept 1998]). Moreover, plaintiff submtted his own affidavit
purportedly sworn in the State of California wthout the
requisite certificate of conformty. Plaintiff’'s affidavit of
facts fails to conport with the requirenents of CPLR 2309(c).

Since the affidavit was executed out of state and does not
conply with CPLR 2309(c), it is not conpetent evidence in
adm ssible formand is insufficient to raise a triable issue of
fact (D scover Bank v. Kagan, 8 M sc 3d 134[A], 2005 Ny Slip Op
51171[ U [App Term 2™ and 11" Jud Dist]). Plaintiff's
subm ssions are insufficient to show the absence of a triable
i ssue of fact. As these subm ssions are not in adm ssible form
and are not probative evidence, they nmay not be consi dered by
this court as plaintiffs support of the sunmary judgnment notion.

2. Plaintiffs have failed to establish a prima facie
case and defendants have raised triable issue of fact.

Even assuming that plaintiff’'s affidavit conplied with
requi rements of CPLR 2309(c), plaintiffs have still failed to
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meke a prinma facie show ng of entitlenent to summary judgnent as
a matter of law. In order for plaintiffs to succeed on their
notion for sunmary judgnment they nust make a prina faci e show ng:
(1) that they made a proper request to defendant that a dividend
be decl ared and that such request was unreasonably and wongfully
refused; and (2) that the determ nation of defendant was in bad
faith, an abuse of discretion, and an exerci se of unsound

busi ness judgnment harnful to the corporation.

The managenent of a corporation is vested in its board of
directors. It is a part of the function of the directors to
det erm ne whet her or not dividends should be paid, the anmount of
such di vidends, and when they should be paid (Gordon v. Ellinan,
306 NY 456 [1954]). It is the prerogative of the board of
directors to declare a dividend which, in the absence of fraud,
bad faith or dishonesty, is conclusive ( Gshrin v. H rsch, 6 AD3d
353 [1°" Dept 2004]; Kamin v. Anmerican Exp. Co., 86 Msc 2d 809,
affd 54 AD2d 654, [1°" Dept 1976] [Question of whether or not
dividend is to be declared or distribution of sone kind should be
made is exclusively a matter of business judgnment for
corporation's board of directors]).

Plaintiffs do not contend, and have proffered no evidence to
show that there exists any internal dissension with respect to
the daily operation of the defendant corporation’s business
activities. For purposes of this notion for partial sumary
judgnent, plaintiffs’ interests are solely driven by their desire
to get cash out of the corporation, especially in light of the
fact that they have al ready paid personal inconme taxes based on
MPH s accumul ated earni ngs and profits.

Plaintiffs in their capacities as stockhol ders and director
contend that defendant Guiducci has refused to agree to a
di stribution of corporate earnings. One director, plaintiff
G acopelli has elected that the corporation declare a dividend,
and the other director, defendant Gui ducci has opposed any
di stribution or dividend. The internal dissension does not arise
fromthe day-to-day operation of the corporation, but rather, it
principally derives froma business di sagreenent between two 50%
voting directors concerning the business decision with respect to
whet her the corporation should retain earnings for future
purchases of real estate or whether the earnings should be
distributed to the stockhol ders.

O her than the bald conclusory allegation by plaintiffs that
def endant QGui ducci’s refusal to distribute MPH s accunul at ed
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earnings is an act of bad faith and di shonesty and is abuse of
di scretion, plaintiffs have failed to proffer any evidence to
support such conclusion. Plaintiffs fail to allege any conduct
t hat constitutes dishonesty, or bad faith on the part of

def endant ot her than defendant’s refusal to agree with
plaintiffs’ demand to declare a distribution of corporate
ear ni ngs.

Plaintiffs contend that defendant Guiducci’s reason for
retaining the corporate earnings for the purpose of accunul ating
capital to finance future purchases of investnent real estate is
an exerci se of unsound business judgnent, bad faith, or at best a
pretext. Although plaintiffs submtted evidence show ng that as
of 2005, MPH had cash on hand in excess of $1, 886, 115.00, and
from 2000 has operated at a profit, such evidence is insufficient
to show that there is no triable issue of fact that the decision
of defendant Cuiducci to not declare or pay dividends was in bad
faith or abuse of discretion, or unsound business judgnent as a
matter of |aw.

Plaintiffs failed to submt any evidence to show that the
di spute between the parties is no nore than a deadl ock between
the two 50% voting directors of a corporation over a decision to
declare and distribute dividends. On the record plaintiffs have
presented to this court, plaintiffs have failed to denonstrate
that there is no triable issue of fact as to whether there was no
val i d business reason to withhold distribution of accumnul at ed
earnings. Plaintiffs have failed to make a prima faci e show ng
that the inability of the two 50% voting directors to agree on
whet her cor porate earnings should be distributed as dividends
constitutes grounds for a court in equity to interfere with the
i nternal managenent and operation of the corporation absent
factual proof of fraud, bad faith or dishonesty.

On the other hand, defendant has submitted evidence to
establish a triable issue of fact as to whether the decision to
retain and accumul ate earnings to provide capital for MPH to
purchase additional investnent property indicates sound judgnent
and busi ness managenent. Sound busi ness managenent nust | ook,
not only to the present requirenents of the business, but it nust
closely consider the requirenents of the future as well.

Def endant established a triable issue of fact as to whether it is
sound busi ness managenent judgnent to not distribute any or part
of the accunul ated earnings in dividends for the reason of

accumul ating capital to finance future purchases of real estate.

3. Attorney fees
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The plaintiffs contend that funds were expended by the
corporation to pay attorney fees on behalf of the corporation and
director QGuiducci to defend this action. This was offered on the
theory that the attorney fees were undecl ared divi dends, and
indicated bad faith in failure of the defendants to declare
di vidends. Plaintiffs submtted no evidence to show that the
anount of the attorney fees in and of itself denonstrates that it
is excessive, and there is no proof that the services rendered
were not worth the amounts paid. Bad faith cannot be inferred
fromthis evidence, and this action is not one to recover for
attorney fees illegally paid. Plaintiffs have failed to make a

prima facie show ng that the paying of the |egal fees of
def endant Cui ducci, as director of corporate defendant,
constitutes a distribution of corporate earnings.

The court has considered plaintiffs’ remaining argunents and
finds themw thout nerit.

I11.  CONCLUSI ON

Whether it is considered a failure of plaintiffs to
establish a prinma facie case or defendants raising triable
i ssues, the record on this notion does not permit a conclusion
that as a matter of |aw the defendant’s decision to accunul ate
earnings for the purpose of making future purchases of real
estate was an act or conduct that constitutes bad faith or
di shonesty on the part of the defendant Qui ducci.

Accordingly, plaintiffs’ motion for partial summary judgnent
i s deni ed.

This constitutes the decision and order of this Court.

Dated: April 17, 2007 e
Howard G Lane, J.S.C



