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SHORT FORM ORDER
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE PETER J. KELLY | AS PART 16
Justice
JAI ME TRELLES, | NDEX NO. 15662/ 2003
Pl aintiff, MOT| ON
DATE April 17, 2007
- against -
MOTI| ON
VI PA GENERAL CONTRACTOR LTD. and CAL. NO. 27
Pl OTR LI NEK
Def endant s.
Pl OTR LI NEK

Third-Party Plaintiff,
- against -
H & M BROKERAGE

Third-Party Defendants.

The foll owm ng papers nunbered 1 to 7 read on this notion by the
defendant Piotr Linek to amend the answer to assert an affirmative
def ense pursuant to Wrkers’ Conpensation Law 829[ 6] and for summary
j udgment dismissing the plaintiff’s conplaint.

PAPERS

NUVBERED
Notice of Motion/Affid(s)-Exhibits................. 1- 4
Affidavit(s) in Opp. ..ot 5
Replying Affidavits-Exhibits....................... 6 - 7

Upon the foregoing papers the notions is deternmined as foll ows:

On April 11, 2003, the plaintiff was enployed by the defendant Vipa
General Contractor LTD (“Vipa”) and was engaged in performng
renovations on a prenmises in New Jersey. On that day, the plaintiff
asserts he was injured when he fell of a roof. The defendant Piotr
Li nek (“Linek”) was the president and sol e sharehol der of Vipa. The
plaintiff’s claimagainst Vipa was nullified when Vi pa was di scharged by
a Bankruptcy Court.

The branch of the defendants’ notion for | eave to anend their
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answer to assert an affirmative defense that the plaintiff’s action is
barred by the Wirkers’ Conpensation Law is granted. The deci sion

whet her to grant | eave to anend a pleading is within the sound

di scretion of the trial court and should be freely granted (See e.q.,
Lane v Beard, 265 AD2d 382).

Al t hough this action has been pending for over three years and a
note of issue was filed over a two years ago, the defendants’ delay in
nmoving to anmend does not, in and of itself, prohibit the court from
permtting the anendnent (See, Thonpson v Ludovi co, 246 AD2d 642). Wth
respect to the defense of workers’ conpensation specifically, it has
been held that it “may be asserted in an action virtually at any tinme”
(Lindner v Kew Realty Co., 113 AD2d 36, 42) and that waiver of the
defense “is acconplished only by a defendant ignoring the issue to the
point of final disposition itself” (See, Murray v New York, 43 Ny2d 400,
407) . Anendnent of an answer to assert a workers’ conpensation defense
is permssible even after a plaintiff has been awarded summary judgnent
on liability (See, Goodarzi v Gty of New York, 217 AD2d 683).

Here, while the plaintiff can claimsurprise at the bel ated
assertion of the defense, any claimof prejudice fails as the plaintiff
was aware of all the essential facts underlying this defense (See,
Murray v New York, supra; Caneli v Pace University, 131 AD2d 419, 420;
Schluter v Haverstraw Town Tercentennial, Inc., 34 AD2d 654).

Wth respect to the branch of the notion by Linek for summary
judgnent dism ssing the conplaint on the basis that the plaintiff’s
cl ai mwas barred by Wrkers’ Conpensation Law 811, the general rule is
that an action for personal injuries is barred against a co-enpl oyee if
it is the same cause of action for which the injured plaintiff has
recei ved workers’ conpensation benefits. The pertinent |anguage of the
Wor kers’ Conpensation Law states that “the right to conpensation or
benefits under this chapter, shall be the exclusive renedy to an
enpl oyee, when such enployee is injured or killed by the negligence or
wrong of another in the sane enploy” (Wrkers’ Conpensation Law
829[6]). Thus, the Wirkers’ Conpensation Law shields a co-enployee from
suit when the plaintiff is injured in the course of enploynent
(Macchirole v G anboi, 97 Ny2d 147, 150). Parties are considered co-
enpl oyees in “all matters arising fromand connected with their
enpl oynent” (Heritage v Van Patten, 59 Ny2d 1017, 1019).

Since Linek establishes in his affidavit that the plaintiff was
enpl oyed by Vipa and that he was the corporation’s president and sol e
sharehol der, it is plain that the plaintiff and Li nek were co-enpl oyees
at the time of the plaintiff’s injury (See, Macchirole v G anboi, supra
at 151; Lozado v Felice, 8 AD3d 663, 634; Kupke v Millane, 215 AD2d
531). This, however, is insufficient to establish entitlenent to
judgnment as a matter of law in this case.

I n paragraph thirty of the conplaint, the plaintiff alleges that
Vipa failed to obtain workers’ conpensation insurance as required by
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statute (See, Wrkers’ Conpensation Law 810; 850). Pursuant to section
11 of the Workers’ Conpensation Law, therefore, the plaintiff had the
“option” to “elect to claimconpensation under [the Wrkers’
Conmpensation Law], or to maintain an action in the courts for danages on
account of such injury”[enphasis added] (See, O Rourke v Long, 41 Nvad
219, 222). Accordingly, to denponstrate prima facie entitlenent to
judgnent as a matter of lawin this action, Linek was required, but
failed, to proffer evidence in adm ssible formthat the plaintiff
applied for and accepted workers’ conpensation benefits (Cf., D
Vincenzo v. Tripart Dev., Inc., 272 AD2d 904).

The defendant Linek’s reliance on Burke v Torres, 120 AD2d 283 to
support the assertion that he is not subject to liability in this action
even without a workers’ conpensation policy being in effect is wthout
merit. That court pointed out that it would be inequitable to permt a
injured party to bring an action for personal injuries against “a fellow
enpl oyee who never had the responsibility to obtain workers’
conpensati on coverage” (Burke v Torres, supra at 285). Here, however,
the fell ow enpl oyee, Linek, was precisely the person who was responsible
to obtain the requisite coverage. Thus, under these circunstances,
section 11 of the Wrkers' Conpensation Law is applicable and the
plaintiff was permtted to el ect whether to seek conpensati on or
comence and action agai nst the defendant Linek.

Any evidence contained in Linek’'s reply papers in a belated attenpt
to establish a prinma facie case is inproper and may not be considered by
the court (See, Canter v East Nassau Med. G oup, 270 AD2d 381, 382;
Fischer v Wiland, MD., P.C , 241 AD2d 439).

Accordingly, the branch of the notion to anend his answer is
granted and the defendant Linek is given | eave to serve an anmended
answer in the formannexed to the noving papers within 30 days of the
date of this order. The branch of the defendant Linek’s notion for
sumary judgnent dismssing the plaintiff’s conplaint pursuant to
Wor kers’ Conpensation Law i s deni ed.

Dated: April 19, 2007

Peter J. Kelly, J.S.C



