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Upon the 1i)llowing papers numbered 1 to read on this motion for summarv iudgment ; Notice of 
blotion.’ 01-der to Show Cause and supporting papers ; Notice of Cross Motion and supporting papers - 

; Answering Affidavits and supporting papers ; Replying Affidavits and supporting papers, ; Other 

14 
1 - 14 

: (&** ) it is, 

ORDERED that this unopposed motion by defendant for an order pursuant to CPLR 
32 12 gra iting summary judgment in his favor dismissing plaintiffs complaint on the grounds 
that plairtiff did not sustain a “serious injury” pursuant to Insurance Law 4 5102 (d) is denied. 

This IS  an action to recover damages for injuries allegedly sustained by plaintiff in a 
niotor vehicle accident that occurred on October 16, 2004. By his verified bill of particulars, 
plaintiff iilleges that as a result of the subject accident he sustained serious injuries including, L5- 
SI  central disc herniation; L5-S1 effacement of the ventral aspect of the thecal sac; bilateral 
neural foraminal stenosis; L5-S 1 circumferential disc bulging; aggravation/ exacerbation of disc 
dessication; right hip sprain; decreased lower back range of motion; decreased hip range of 
iiiotion; zLggravation/exacerbation of prior right femoral rod insertion; cervical sprain; and left 
s ioulder sprain. Plaintiffs injuries from a prior motor vehicle accident in 1989 were a broken 
riglit femur which required the insertion of a metal rod and a broken left pinky. At the time of 
the subject accident, plaintiff was employed at home as a graphic design artist. 
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Defendant now moves for summary judgment dismissing plaintiffs complaint on the 
grounds that plaintiff did not sustain a “serious injury” pursuant to Insurance Law 4 5l02 (d). In 
support of his motion, defendant submits, among other things, the summons and verified 
complaint; the answer; plaintiffs verified bill of particulars; plaintiffs deposition transcript; an 
MRl report dated October 28, 2004 of plaintiffs lumbosacral spine; reports of x-rays of 
plaintiffs cervical and lumbar spine performed on October 16, 2004; the affirmed report dated 
May 19,2000 of‘ defendant’s examining orthopedist Arthur M. Bernhang, M.D. (Dr. Bemhang); 
tlie affimied report dated May 10, 2006 of defendant’s examining neurologist, Mathew M. 
Chacko, 1vl.D. (Dr. Chacko); and the affidavit of service of the subject motion. 

Insurance Law ij 5 102 (d) defines “serious injury” as “a personal injury which results in 
d1:ath; dismemberment; significant disfigurement; a fracture; loss of a fetus; permanent loss of 
use of a body organ, member, function or system; permanent consequential limitation of use of a 
body organ or member; significant limitation of use of a body fbnction or system; or a medically 
dl:temiined injury or itnpairment of a non-permanent nature which prevents the injured person 
fi om performing ,substantially all of the material acts which constitute such person’s usual and 
customary daily activities for not less than ninety days during the one hundred eighty days 
i i  nniediately following the occurrence of the injury or impairment.” 

In order to recover under the “permanent loss of use” category, plaintiff must demonstrate 
a total loss of use of a body organ, member, function or system (Oberly v Bangs Ambulance 
Iiic.. 96 NY2d 295, 727 NYS2d 378 [2001]). To prove the extent or degree of physical 
liinitatior with respect to the “permanent consequential limitation of use of a body organ or 
n-ieniber” or a “significant limitation of use of a body function or system” categories, either a 
specific percentage of the loss of range of motion must be ascribed or there must be a :sufficient 
description of the “qualitative nature” of plaintiffs limitations, with an objective basis, 
correlating plaiiiitliff‘s limitations to the normal function, purpose and use of the body part (Toure 
v Avis  Rent A Ctzr Systerns, IIZC., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, mild or 
slight limitation of use is considered insignificant within the meaning of the statute (Lkcari v 
Elliott. 57 NY2d 230, 455 NYS2d 570 [1982]). 

It is fix the court to determine in the first instance whether a prima facie showing of 
“serious injury” Ihas been made out (see, Tippitzg-Cestari v Kilherzrzy, 174 AD2d 663, 571 
NYS2d 525 [2d Dept 19911). The initial burden is on the defendant “to present evidence, in 
Competent forni, showing that the plaintiff has no cause of action” (Rodriguez v Goldsteiiz, 182 
AD2d 396, 582 IWS2d 395, 396 [lst Dept 19921). Once defendant has met the burden, plaintiff 
r u s t  then, by coinipetent proof, establish a prima facie case that such serious injury exists (Caddy 
v EyZer, 79 NY2d 955, 582 NYS2d 990 [1992]). Such proof, in order to be in a competent or 
atfmissible form, shall consist of affidavits or affirmations (Pagaiio v Kingsbury, 182 AD2d 268, 
587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a light most favorable to the 
nonmoving party, here, the plaintiff (Camnzarere v villanova, 166 AD2d 760, 562 NYS2d 808 
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[ 3d Dept 19901). 

P,t his deposition, plaintiff testified that in 1989 at the age of 17 he broke his right femur 
and his left pinky while a passenger in a prior motor vehicle accident and that a metal rod was 
I inserted 11 his right femur. According to plaintiff, he did not have any problems with his right 
l-,ip and right leg between the time that he had recovered from the 1989 accident until the subject 
accident. Plaintiff testified that after the subject accident, plaintiff felt pain in his neck, upper 
back. lower back, left shoulder and a couple of hours later in his right leg. He was treated at the 
emergency room of Good Samaritan Hospital and then released. In addition, plaintiff testified 
t iat within one week he began treatment with Dr. Arvan who referred him to a physical therapist 
vvho treated plaintiff with heat stimulation and exercises three days a week for eight to twelve 
weeks. F’laintiff’stated that he subsequently received three epidural injections from Dr. Fandos 
cvcr six m e k s  for pain in his lower back. According to plaintiff, the epidural treatments did not 
provide relief arid his medical treatment ended in July 2005. In the Fall of 2005, Dr. Arvan 
nnentioncd that lower back surgery was available to plaintiff. Plaintiff testified that following the 
accident he required assistance for about three months with work deliveries from his friend and 
his mother. Plaintiff further testified that his current complaints consisted of back pain from his 
neck to his lower back to his hip and that he takes Ibuprofin medication every four to five hours 
daily. 

111 his affirmed report, Dr. Bernhang indicated that his orthopedic physical examination of 
plaintiff o n  May 12, 2006 revealed that plaintiffs sitting straight leg raising was positive and 
lying supine, plaintiffs straight leg raising was positive at 45/35, normal being 55 degees and 
above. In addition, Dr. Bernhang reported that plaintiffs pelvic roll was 45 degrees with back 
pain but no leg pain. Dr. Bernhang diagnosed traumatic aggravation of pre-existing degenerative 
changes of the lumbar spine, noted in the initial x-rays taken at Good Samaritan Hospital as a 
mild deg-ee of disc and endplate degenerative changes at L5-S 1, with disc herniation at L5-S 1. 
IHe opined that the subject accident may have aggravated said condition but did not cause it and 
cancluded that whatever soft tissue aggravation occurred as a result of the subject accident, 
appear to have resolved. 

kitially, the Court notes that the reported limitations of movement of plaintiffs lumbar 
s,sine, 3s indicated above, do not support the conclusion that the traumatic aggravation of pre- 
existing degenerative changes of plaintiff s lumbar spine have resolved. In addition, the 
liinitatioiis found during sitting and supine straight leg raising testing were not adequately 
quantified or qualified so as to establish the absence of a significant limitation of motion (see, 
Buchattaii v Celts, ~ NYS2d -, 2007 WL 926823, 2007 NY Slip Op 02689 [WAD 2 Degt 
blar 27, 210071). Also, Dr. Bernhang reported range of motion measurements for plaintiffs 
cervical spine, shoulder and hip but failed to compare those findings to what is deemed normal 
ranges of niotioi-i for those areas of plaintiffs body (see, McLauglzZiiz v Rizzo, - NUS2d -, 
2007 WL 92651 5,2007 NY Slip Op 02720 [NYAD 2 Dept Mar 27,20071; Harmaiz vBusch, 37 
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AD3d 537, 829 NYS2d 680 [2d Dept 20071; Zles v Joizat, 35 AD3d 537, 825 NYS2d 540 [2d 
Dept 20061). Moreover, certain bilateral range of motion measurements such as lateral flexion 
40/35 upon examination of plaintiffs cervical spine and active shoulder abduction 150/145 
slmved appareni limitations when compared with each other and absent a comparison with 
normal n-easurenients, it cannot be concluded that any limitations were mild, minor or slight so 
a:; to be considered insignificant within the meaning of the no-fault statute (see, id). 

Dr. Chacko indicated in his affirmed report based on his neurological examination of 
plaintiff on May 10, 2006, among other things, that plaintiffs straight leg raising was up to 60 to 
73 degrees bilaterally with 90 being normal. He concluded that plaintiff had a history of cervical 
and lumbar strain that was resolved from an objective neurological standpoint. However, he 
fiiiled to mtablish the absence of a significant limitation of motion (see, Fudol v Sullivan, - 
hYS2d ___ , 2007 WL 766218, 2007 NY Slip Op 02062 [NYAD 2 Dept Mar 13,20071). Thus, 
defendan-. failed to establish, prima facie, that plaintiff did not sustain a “serious injury” within 
tlLe memng  of 1111surance Law tj 5102 (d) as a result of the subject accident (see, Cruz v 
Wiffimns, 34 AD3d 719, 825 NYS2d 510 [2d Dept 20061). 

Inasmuch as defendant failed to establish his prima facie entitlement to judgment as a 
matter of law based on whether plaintiff sustained a serious injury, it is unnecessary to consider 
nhether plaintiff‘s opposition papers were sufficient to raise a triable issue of fact on that matter 
(see, Nertrhltnrd 11 DeZatorre, 16 AD3d 390, 791 NYS2d 144 [2d Dept 20051; McDowall v 
Abrcu, 1 AD3d 590, 782 NYS2d 866 [2d Dept 20041; Coscia v 938 Trading Corp., 283 AD2d 
5 38,725 NYS2d 349 [2d Dept 20011). 

Ascordingly, the instant motion is denied. I 
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