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I 1 ;IN I E L I 1 0  1- A N  . JOSEPH B. FRUCHTER, ESQ. 

Attorney for Plaintiff 
140 Fell Court, Suite 301 
Hauppauge, New York 1 1788 

ROBERT P. TUSA, ESQ. 
Attorney for Defendant 
898 Veterans Memorial Hwy., Suite 320 

Plaintiff, 

- against - 

\/I I C H b L 1-, C ‘’4 P UTO, 

Defendant. : Hauppauge, New York 11788 
X 

Upon . I I C  li)llo\ving pipers ntimbcred 1 to 30 
1 - 2 2  

read on this motion for suininary judgment ; Notice of Motion/ 
1 h l c r  10 Show C‘atise a i i t l  stipporting papcrs 
\iisn :ring Al’fdnvits an8d supporting papers 23-28 ; Replying Affidavits and supporting papers 29-30 ; Other ; 
I&ftcrt.rtnr ‘ ng-cmm? . ) it is, 

; Notice of Cross Motion and supporting papers 

ORDERED that  this motion by tlie defendant, Michele Caputo, for an order pursuant to CPLR 
32 I 2, grantii ig her suiiiniary judgment disniissing the plaintiffs complaint is granted. 

This 5 an action to recover damages for injuries allegedly sustained by the plaintiff, Daniel 
1)olan. on July 23, 2001 ,  as a result of a motor vehicle accident that occurred on Floyd Road, at or near 
its intersection with IRoberts Road, Town of Brookhaven, County of Suffolk, New York. The front 
passenger side of plaintiff’s vehicle was struck by defendant’s vehicle when the defendant attempted to 
i n a k c  21 left t i i n i  onto Floyd Road, causing the plaintiff to sustain serious injuries. 

Piaiiii ii?, by iiis biii ofparricuiars, alleges that lie sustained left wrist trauma and pain, delayed 
let t median palniar qgnenta l  sensory latency for palin to wrist segment, electro physiological evidence 
of  a left carpi tunnel syndrome, abnornial upper extremities electro diagnostic study, cervical trauma, 
a n d  p i n ,  cervical ratliculopathy, lunibar and thoracic trauma and pain, pinprick, light touch and 
imperatiire tleoreascs 111 tlie left C5i6 distribution, positive Tinel’s and Phalen’s sign on the left wrist 
and I ~ s a  of q .iality of life. Plaintiff at the time of the accident was 18 years old and unemployed. 
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Defendant n o w  moves for summary judgment on the basis that plaintiff failed to sustain a 
~ei-ioiis iiijury w i t h i n  the nieaning of Insurance Law 9 5 102 (d), and therefore, his claim is barred under 
Inw-ance L a u  5 104 (a). Defendant submits, the pleadings, copy of plaintiffs emergency room 
twoi-ds and X-ray reports, unsworn copies of plaintiffs medical reports and notes, and the affirmed 
reports of’Drs. Michael J.  Katz and Mark J. Zuckerman, dated March 1, 2006 and February 14, 2006, 
rcspcc t 1 vc 1) . 

Plaintiff‘opl-loses defendant’s motion on the grounds that plaintiff did suffer a serious injury as 
ctetii icd Iv i th i i i  the rneaning of Insurance Law 4 5102 (d) and that defendants’ experts are incompetent to 
cleteriiiiiic w iether ihc plaintiff suffercd an injury that prevented him from performing his usual and 
ciistoiiiar?, d;iily activities for the first 90 out of 180 days immediately following the accident. Plaintiff 
~uhn i i t s ,  plaintiff’s ,iftidavit, and affidavits of Dr. Arvind Chopra and Dr. Robert J. Indelicato. 

On a motion for summary judgment where the proponent of the motion has presented a prima 
lacic case th‘it the plaintiffs claimed injury is not a “serious injury” by the statutory dehi t ion,  the 
hiit dcn then ,hifts to the plaintiff to demonstrate that a “serious injury” was sustained by the plaintiff or 
tha t  questions of faci exist as to whether the injury sustained was “serious” (Martin v Schwartz, 308 
i D 2 d  3 1 X, 766 NL’S2d 13 [2003]; Puguiio v Kii ig~b~iry,  I82 AD2d 268, 587 NYS2d 692 [ 19921; Lowe 

1’ Beivitett. 122 AD2’tl 728, 5 1 1 NYS2d 603 [ 19861). A defendant seeking summary judgment based on 
I x L  o f a  serious i i i j  tiry. relying on the findings of the defendant’s own witnesses, must submit those 
lindings i n  admissibIle form, such as, affidavits and affirmations, and not unsworn reports, in order to 
demonstrate entitleiiient to judgment as a matter of law (Pagano v Kirzgsbury, supra). A defendant may 
. i l w  establish cntitlciiient tc summary judgment using the plaintiffs deposition testimony and medical 
reports and r x o r d s  prepared by the plaintiffs own physicians (see, Fragale Y Geiger, 288 AD2d 43 1, 
’33  NYS2d ‘101 [20101]; Vignola v Varrichio, 243 AD2d 464, 662 NYS2d 831 [1997]; Torres v 
Wicheletti. 20s ADZd 5 19,616 NYS2d 1006 [ 19941; Pagaizo v Kiizgsbury, szpra). Once defendant has 
met this burtleii, plaintift’niust then submit objective and admissible proof of the nature and degree of 
ihc alleged iiijiiry i n  order to meet the threshold of tlie statutory standard for “serious injury” under New 
\r orl\*s No-Fault 11i~~iir;1iice Law (Tornabem v Pawlewski, 305 AD2d 1025, 758 NYS2d 593 [2003]; 
Dufd v G~.ecw. S3 NY2d 795, 622 NYS2d 900 [1995]; Pagaito v Kirzgsbury, supra). 

Insurmce Law $ 5 102 (d) defines a “serious injury” as “a personal injury which results in death; 
disiii-iiibermeiit~ significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ, member, function or system; permanent consequential limitation of use of a body organ or 
nicmber; significant limitation of use of a body function or system; or a medically determined injury or 
impairment c ~ f  a iioii-permanent nature which prevents the injured person from performing substantially 
:iI I of‘  the mat em1  ac.i,s which constitute such person’s usual and customary daily activities for not less 
tlian ninety days during tlie one hundred eighty days immediately following the occurrence of the injury 
o r  i m pat rniei it.” 

The purpose ofNew York State’s No-Fault Insurance Law is to “assure prompt and full 
compensatioii for economic loss by curtailing costly and time-consuming court trial[s]” (Licari v Elliott, 
57 NY2d 230, 455 NYS2d 570 [ 1982]), and requiring every case, even those with minor injuries, to be 
deciced by a j~ i ry  would defeat tlie statute’s effectiveness (Licari v Elliott, supra). Therefore, the No- 
Fault  Insurarce law precludes the right of recovery for any “non-economic loss, except in the case of 
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\erio~is i i i j u i ) .  or for  basic economic loss” (see, Insurance Law 0 5104 [a]; Martin VSChwai”t2, szip?”~). 
A n y  injury iiot t’alliiig within the definition of “serious injury” is classified as an insignificant injury, and 
( I  trial is not allowcd under the No-Fault statute (Pommells v Perez, 4 NY3d 566, 797 NYS2d 380 
120051: Carfrr_lt v Eqder, 79 NY2d 955, 582 NYS2d 990 [1992]; Martin v Schwartz, sziprtz). Where a 
defendanr raises thi: issue of whether a plaintiff has sustained a serious injury, the issue is for the court’s 
dete -minaticn (Cowaii v Fish, 2 Misc3d 1008A, 784 NYS2d 919 [2004]). A plaintiff may establish that 
.I \el ious i i i j  .iry wac; sustained by use of an expert’s qualitative assessment of the plaintiffs injury, so 
long as the cualitative assessment is based upon an objective basis and compares the plaintiffs 
limilatioii\ to “the iiornial function, purpose and use of the affected body organ, member, function or 
\yjti’iii   tour^ v 4 v i s  Rent A Car System, Iiic., 98 NY2d 345, 746 NYS2d 865 [1994]). 

Based upon  he adduced evidence, the defendant has satisfied her burden in proving that the 
plaiiitifffailed to meet the serious injury threshold as required by Insurance Law 5 5102 (d) (Paguizu v 
Kiiigsbiiiy, ~biipi~u;  cl;urfu‘y v Eyler, supra; Lowe v Bennett, supra). Despite the fact that Dr. Zuckerman, 
in his independent neurological medical evaluation and Dr. Katz, in his independent orthopedic medical 

al t i a t  ion, dated February 14, 2006 and March 1, 2006, respectively, state that plaintiffs cervical and 
IumOar sprain inj~irii~:s were consistent with the type of soft tissue injuries that would be sustained from 
tlic July 23, 2 0 0  1 motor vehicle accident, both doctors also indicate that the plaintiffs cervical and 
luiiihr sprains havc been resolved and there are no signs of permanent disability (see, Caddy v Eyler, 
\ u p / x ) .  Dr. Katz further explained that the plaintiff exhibited signs of symptom magnification by 
ietiising to ftilly execute his neck’s fill1 range of motion upon belief that his range of motion was limited 
hu t  after a l ’c~v atteriipts was able to move the full range of motion. Dr. Katz’s report also states that 
plaiiitift’s lcti wrist (contusion has been resolved and there are no signs or symptoms of permanent 
iiiuscLilosl\eletaI damagc. Additionally, Dr. Zuckerman notes that plaintiff does not exhibit any signs of 
h a v i  ig carp: 1 tunnel syndrome and there was no evidence of central nervous system dyshnction. 
~Moreov er, Dr. Zucklerman and Dr. Katz opine that the plaintiff is not disabled and is not prevented from 
performing dl activities of his daily living. Accordingly, defendants have demonstrated that the 
p l a i i  i t i  ff has Paled to meet the serious injury threshold of the New York State No-Fault Insurance 
\tatutory scheme ( Poitittielis v Perez, supra; Licari v Eiiiot, supra; Pagaito v Kiiigsbury, supi*a). 

I i i  oppositioii, plaintiff has failed to raise an issue of fact regarding whether he sustained an 
IIIJLII  y that substantially prevented him from performing all of the material acts that constituted his usual 
;tnd claily cu:,toms for the first 90 out of 180 days immediately proceeding the accident (Zinger v 
Zj~fbcv-berg, AD3d , NYS2d ,2006 NY App Div LEXIS 15899,2006 NY Slip Op 10058 [2 
Dcpt Dec 26?006]; Hastier v Burlzk,  - AD3d , NYS2d -7 2006 WL 3526912,2006 NY Slip 
Op Gc) 168 [2 I k p t  Dec 05, 20061; Pantalone v Goodman, supra). Although plaintiff stated that his 
employer provided l i i i i i  with an assistant to help him perform his duties, his statement that he was 
unemployed at the time of the accident effectively undermined his claim that he was prevented from 
performing 2 I I  of tlit‘ material acts that constituted his usual and customary activities during the first 90 
out I 80 days iinmediately following the accident (see, Hasner v Budnik, supra; Clii~tnici v Brown, 295 
A112d 445, i 4 4  NYS2d 186 [2002]). Moreover, the affidavits submitted by plaintiffs neurologist and 
chiropractor. datcd December 15, 2006 and January 3, 2007, respectively, in which both Dr. Chopra and 
D r  lndclicato state that the plaintiff was diagnosed with cervical radiculopathy and traumatic left carpal 
t u n i i e l  syndrumc, however, their opinions were based on examinations that were conducted almost five 
\ e m  before the datt. of their affidavits and have no probative value in the absence of any recent 

[* 3 ]



I)ola11 v Caputo 
Index No .  04- I5580 
l’agc No. 4 

examination\ (McKirtrrey v Lane, 288 AD2d 274,733 NYS2d 456 [2001], Frier v Teague, 288 AD2d 
177, 732 N’L.S2d 42’8 [2001], Letellieu v Walker, 222 AD2d 658, 635 NYS2d 682 [1995]). In addition, 
the I\Aagnetic Resoi-mce Iniagiiig (“MRI”) procedures performed on plaintiff on September 6, 2001, 
approximately two months after the subject accident, revealed that there were no abnormalities, the 

el-tcbral bodies were normal in height and alignment and there was no evidence of disc herniation or 
significant c-ntral spinal stenosis. Under these circumstances, plaintiff has failed to make a sufficient 
shov/iiig to clefeat dcfendant’s motion for summary judgment on the 90/180 claim (Uddiir v Cooper; 
4D3d ~- , - NYS2trl - . 2006 WL229 1134 [ 1 Dept Nov 21,20061; Pommzells v Perez, supra; Licari v 
Elliot, S L ~ ~ I :  cwiupaw,  Vult Norileit-Liyo v Hamilton, 294 AD2d 749, 742 NYS2d 173 [2002], Monk v 
Drrpicis, 287 ,4D2d 187, 734 NYS2d 684 [2001]). 

Acc~rdinglq’. defendant’s motion for sumniary judgment is granted. 

X FINAL DISPOSITION L DISPOSITION 
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