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FRANK J. LAINE, P.C. 
Attorney for Plaintiff 
449 South Oyster Bay Road 
Plainview, New York 1 1803 

WILLIAM RICIGLIANO, P.C. 
Atty. for Defts. Elk Grille & KEK Realty 
232 Madison Avenue, Suite 1.200 
New York, New York 10016 

DEVITT SPELLMAN BARRETT, LLP 
Atty. for Deft. Village of Port Jefferson 
50 Route 11 1 
Smithtown. New York 1 178‘7 

CURTIS, VASILE, DEVINE & 
MCELHENNY 

Attys. for Deft. Town of Brookhaven 
2174 Hewlett Ave., P.O. Box 801 
Merrick, New York 1 1566-080 1 

I ;poi1 111~: follou ing papcrs numbered 1 to 53 read on this motion for summary judgment ; Notice of Motion/ 
i )i.cIci- o Shon ( ’ai ise and  supporting papers ; Notice of Cross Motion and supporting papers 
“\IS\\ criiig .At‘tid:i\.its anti supporting papers 39-47 ; Replying Affidavits and supporting papers 50-53 :,Other ; (ad 
Ttk7-hl-h- .t ) it is, 

1-19 20-38 

ORDERED tliat the motion (#003) by defendant Incorporated Village of Port Jefferson for an order 
uanting summary judgment is granted. 

ORDERED that the cross motion (#004) by defendant Town of Brookhaven for an order granting 
~ u m n  iary jud~rment i s  granted. 

ORDERED tliat the cross motion (#005) by defendants Elk Street Grille and KEK Realty, Inc. for an 
O I  cicr grnnting, summary judgment is denied. 
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Plaintiff’, Lot wine Delirod, instituted this negligence action to recover damages resulting from an 
allegcd slip a i d  f i l l  wliicli took place on the sidewalk near the entrance ramp to defendant Elk Street Grille 
1ocatc.d at 32 Main Street in Port Jefferson, New York. Plaintiff alleges that snow fell from a mound that 
liitct been cre,sted on or near the sidewalk, covering some ice, thereby creating a dangerous condition. 
Plaintiff alleges that Elk Street Grille, KEK Realty, Inc, the Incorporated Village of Port Jefferson, and the 
I o ~ v i i  01’ Hroobhavcii are jointly and severally liable for the maintenance and clearing of snow on the 
\I de\\ a1 h.  

A 50-f 1 niL1nicipal liearing was conducted on August 9, 2004. Plaintiffs examination before trial 
! I:H7‘) Mas conducted on November 15, 2005. Plaintiffs testimony at both proceedings was essentially the 
siiiic and c;iii be sun-iiiiarized as follows: Plaintiff testified that prior to the accident, she parked her car on 
41de11 Place, the strecl adjacent to Elk Street Grille because the municipal parking lot located in that area was 
1 1 1 1 1 .  The \\,cather was cold (freezing), clear, and sunny. Plaintiff could not recall whether i t  had snowed tlie 
da), o r  night i3efol-c Isiit did know that there had been an accumulation of snow over the past few days. 
I’laintift’ was bringing hcr son to a barber shop on Main Street. As plaintiffand her son walked about a half- 
block on the sidewalk to get to Main Street, plaintifftestified she observed a big mound ofsnow near the Elk 
Sti-cct Grille and t h i ~ t  some of the snow fell from the mound onto the sidewalk right in front of the 
i-;irnI’ieiitraiicc~~\/~i~ int’o the restaurant. She further testified that it appeared that there had been some shoveling 
01. the sidewalk adjaacent to, and in front of, the Elk Street Grille but that the sidewalk was only partially 
shoveled. At tha t  timc, plaintifftestified, she did not see any patches of ice on the sidewalk. Plaintiff also 

a pile of snow approximately three feet high and three feet wide that ran along the roadway 
l’or tlic entire length of Arden Place. 

Plaintiff tcstilied that after her son’s haircut, she again walked on the sidewalk on ,4rden Place, but 
11115 tinic. she walked closer to the road, whereas earlier she had walked closer to the Elk Street Grille 
kuilding. Pla~~it~ff’tert~fied she fell 011 ice on the sidewalk in front of the Elk Street Grille’s entrance ramp, 
\t Iimch had been partially covered by snow which fell from the mound of snow near the sidewalk. Plaintiff 
‘ i i w  tcstitied t iat she walkcd side-by-side with her son as they walked along the sidewalk, and that the portion 
o f  the sidenalh on \\ hich her son was walking was clearer than where plaintiff was walking. The plaintiff 
d i c !  no t  ;ittern 3t  to M a lk  behind her son i n  that area where there was less snow. After falling down, the 
p l a t i t  iff lookcd at this sidewalk and noticed that snow had fallen off the snow bank and that underneath the 
\no\\ \\ere h n y  5pot3 of ice that measured about two feet. Plaintiff testified that after falling, she did not 
ohscrve an! \ * ) I t  or sand on the ground. 

Steven (3211 laglicr, an employee of the Incorporated Village of Port Jefferson (“the Village”) for 
appro:< imatclj~ tli i t-teen years, and the Highway Superintendent, testified that in January, 2004, the Village was 
i-csjiciiisihlc fer plciwirig the roadway known as Ardei; Place. He testified that when there are no cars in the 
parl<ii-!g spLicc< along ,the road, tlie snow plow would clear the snow curb to curb, with snow accumulation 
uiidci- such circumstaiices idling upon the sidewalk. He added that when Village parking lots are cleared, 
the snow is piled Lip within the parking lot and not transported to other areas. Mr. Gallagher testified that the 
Village does not undertake any measure to remove snow that a plow accumulates on the side of the road. On 
.April 1 1 .  2006, Robert J. Juliano, the Clerk/Village Administrator for the Village provided an affidavit, 
allcsting. iiitev olirr, that no prior written notice of the alleged condition was ever received b:y his office prior 
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to plaintif’fy~ ,iccidcnt. Further, the Village code, Section 2 15-12 states in relevant part, that “[elvery owner, 
!esce occupant o r  other person having charge or possession of improved or uiiiniproved land fronting on any 
side~valks wiiliiii the Incorporated Village of Port Jefferson shall remove snow and ice from such sidewalks 

3, 

i t l i i n  Ihiii- liL)ui-s aftt:r the snow causing such condition ceases to fall on such sidewalks ... 

I n  surport of’their position, defendant Brookhaven Town has submitted an affidavit from Ann Marie 
\loci 111. an eiiiplo>el- of the  town clerk’s office who avers that a search ofthe Town records for Arden Place 
I c \  caI5 no rec~i-d o f  any prior complaints of snow and ice accumulation at that location for 60 days prior to 
plain1 i f f s  acc.ident. ‘They also offer the affidavit of Suzanne Mauro, principal clerk in the town’s Highway 
I )cjxirtment, ‘,A ho states that the sidewalk in question is not under the jurisdiction of the Town ofBrookhaven 
iior niaintained by the Town. Rather, it falls under the jurisdiction of the Village of Port Jefferson and is 
iiiainlained b\’ them. or the adjacent homeowner. 

Thoni,i\ K‘iiic:, president of KEK Realty, Inc. and president and sole shareholder of Morgan T., Inc. 
( 1  b ;I Flh Sticct Grille testified that pursuant to the written lease agreement, tenants were responsible for 
\no\\ r-emov,il ai-ound the entire footprint ofthe building. He testified that there was a procedure in place for 
i i i o ~  remob al. and 1 hat his employees followed that procedure the day plaintiff fell. Specifically, the 
employee5 ot E l k  Street Grille would remove snow in order to make the sidewalk as clean aiid “passable” as 
pos\iIlc, which meaiit shoveling down to the cement and applying salt and sand, if necessary. Mr. Kane 
testified that the restarirant manager would inspect the sidewalk to make sure these instructions were followed. 
MI- I( ane did no t  k n u w  ifemployee5 ofthe Elk Street Grille ever shoveled snow from the sidewalk to the curb 
, i d l a c a t  to Arden Place back i n  January 2004, and he did not know who created the pile of snow 011 Arden 
Place. Kanc tc\tified he was not at the restaurant on the date of plaintiffs accident. 

On ;I I notion f’or sunimaryjudgmeiit, the moving party has the burden of making aprima facie showing 
o I’ent I tlemen to sLimmary judgment as a matter of law and must offer sufficient evidence to !;how the absence 
ot‘inaterial i\jLIes of t jc t .  If the moving party fails to meet this burden, summary judgment must be denied. 
I t :  howc\cr, th is burden IS satisfied, then the burden shifts to the opposing party who must establish the 
e*i\tvnce ofi-iaterial I S S L I ~ S  of fact requiring a trial (see, Romano vSt. Vincent’s Medical Center, 178 AD2d 
4b7. 577 NYS2d 3 1 1 [ 19841. I n  order to grant suminary judgment it must clearly appear that no material 
i\\Lic of fact k i s  heen presented (Hegy v Culler, 262 AD2d 606, 692 NYS2d 463 (2d Dept [ 19991). 

The n lotion fbr summary judgment by defendant Village of Port Jefferson is granted. Where, as here, 
Li Iiiunicipality ha\ enacted a prior written notice statute, it may not be subjected to liability for personal 
iiijurtc5 cdiiscd bb an improperly maintained sidewalk unless it receives written notice of the defect or an 
e\cel i u o n  t o  the v, ritten notice requirement applies (CanzennzuZZer v Illcorp. Village of Port Jefferson, 18 
AD3d at 704. 795 rU YS2d at 7451). The New York Court of Appeals has recognized only two exceptions to 

! t t w  !?otil.:e ru!e, iiar?ie!y, where the !ocalrty created the defect or hazard through an affirniative 
‘1L- t  0 1  iiegligencc oi-v\.lierc a “special usel’ confers a special benefit upon the locality (id.). Here, the defendant 
L I llage e\tab islied that i t  had no prior written notice of the alleged sidewalk defect which caused the plaintiff 
to f,il There M a 4  no special benefit conferred upon the defendant Village which would exempt the plaintiff 
twin conipiiance v, it11 the written notice requirement (see, Puirier v City of Sclzenectaty, 85 NY2d 3 10, 624 
hb‘S.ld 5 S S )  nor anq evidence that the Village created the dangerous condition in front of the Elk Street 
( I l l l l C ’  
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Addressing E3rookhaven’s motion, New York State Town Law 0 65-a requires that “no civil action 
shall be main:ained against any town . . . for damages ... in consequence of the existence of snow or ice upon 
aiiy ot’ its sidt:m;alks unless written notice thereof, specifying the particular place was actually given to the 
to\\ 11 clerk o r  to\vn superintendent of highways . . .” Plaintiff has conceded that Brookhaven did not have 
jtirisdiction o\.er the area in which plaintiff fell and did not contribute to the conditions existing at the time 
0 1 ‘  her MI. Accordiii,gly, plaintiff does not oppose Brookhaven’s motion to the extent i t  is premised on lack 
ol’iiol ice. Further. neither of the exceptions to the prior written notice rule are applicable tlo the Town. Tlie 
l ‘ o \ \ ~  has del nonstrated their entitlement to sunimary judgment. 

M’itli ieyxct to defendants Elk Street Grille aiid KEK Realty, Iiic., a defendant will only be held liable 
i i i  ;I slip-aiid-fail accident involving snow and ice when it created a dangerous condition or had actual or 
ionsti-ucti\e notice tl-iereof (Zubbia v Westwood, LLC, 18 AD3d 542, 795 NYS2d 319 [2d Dept 20051). 
I ,miowners o ~ i  e “:I duty to exercise reasonable care in maintaining their property in a safe condition under 
,!I I t h c  circiiiii ,tance\, including the likelihood of iiijury to others, the seriousness of the potential injuries, the 
h ~ i i  den ofaboidiiig the risk and the foreseeability of a potential plaintiffs presence on the property” (Perrelli 
1’ &/ow. 273 AD2d 533;  708 NYS2d 742 [3d Dept 20001). Questions of foreseeability are ordinarily 
qiic\tioiis offiict and ~,timiiiaryjiidgiiieiit may only be granted when only a single inference c m  be drawn from 
undisputed fiicts ( /d) .  Further, “a party i n  control of real property may be held liable for accidents occurring 
‘I-, ;I rcsult of 1 liarardous condition created on the premises because of an accumulation of snow or ice only 
1 1  an adequate period (oftime has passed following the cessation of a storni to allow the party to remedy the 
condl1 ion’’ (Riisso v 40 Curden St. Partners, 6 AD3d 420, 420-42 1 [2d Dept 20041) and only if the owner 
l i ~ 4  “notice ot tlie detcct, or, in the exercise of due care, should have had notice” (Arcuri v Vitolo 196 AD2d 
.5 I O .  60 1 NYS2d 173 I2d Dept 19931); see, McCabe v Easter, 128 AD2d 257,258-259,5 16 NYS2d 5 15 [3d 
I k p t  9871 I 

The (‘oiirt liiijs that defendants Elk Street Grille aiid KEK Realty have iiot met their burden to 
~-,rabl1\li pt-iii-a ficic that they lacked actual or constructive notice of the alleged icy condition or that a 
I casoi-able aniouiit ot 1 ime had iiot elapsed within which they could have remedied the situation (see, Shivers 
1 9  Pricc Bottottr Stores, Inc., 289 AD2d 389, 734 NYS2d 235 [2d Dept 20011). At bar, there is no evidence 
L ~ \  to when the sidewalk \vas cleared or what procedures were followed that day. Thomas Kaiie, president of 
defendant K E K  Realty, Inc. and president aiid owner of Elk Street Grille could only testify there was a 
i i i \ t o i - i  and practicc i i i  January 2004 for tlie employees to clear snow from the sidewalk (and, if necessary, 
Lipply yalt aiid sand). There IS  no testimony as to what was actually done on tlie date of plaintiffs accident, 
LL licit time i t  \/;IS dor~c, or whether the clearing was ever checked by the manager. Plaintiffs evidence 
chtablishes t h a t  thci-c are triable issues of fact regarding whether defendants adequately cleared the snow aiid 
I C C  ficm thc sidewallL i n  front of the ramp/entranceway and whether the allegedly icy condition posed a 
I ~ w a r c  o ~ i s  condition of which the defendants had actual or constructive notice. Accordingly, the motion of 
the defendant. FIL Street Grille and KEK Realty, Inc. for summary judgment is denied. 

‘The motion for summary judgment by the Incorporated Village ofPort Jefferson is granted. The cross- 
iiiotioii by tlic Town of Brookhaven for summary judgment is also granted. Plaintiff‘s ccmplaint against 
!licni is disiiiiCvxI TIie cross motion by defendants Elk Street Grille aiid KEK Realty, Inc. is denied. Tlie 
.iction IS  there bi-e severed and continued against defendant 

t I‘\ t ccl : 

e and KEK Realty, h c .  

/\pi? 1 ‘3 ?O[V 
~ ~~ ~ - - _. _____ 

.s.c. 
____. FINAL DISPOSITION 
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