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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

r z- c-- 
PRESENT: p, , 4 5 5 5 4  n PART d-+-' 

' Justice 

MOTION SEQ. NO. , // 
hz 7 # L -  MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 .Yes &No 

Upon the foregoing papers, It is ordered that this motion 
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SUPWME COT-JKT OF TI-IE S‘IATE OF NEW YORK 
COUN’I’Y OF NEW YORK: PAK‘I’ 35 

F U N K  GABKIELLT and UNION TURNPIKE MGT.. 
Index No. 107333-2003 

Plaintiffs, 

-against- 
Scqucnces 0 10 & 0 1 1 
DECISIONIORDER 

1)OBSON & P I N U ,  its hcirs, as successors and assigns, 
hercinaftcr rei‘errcd to as law firms, doing busincss as “a-x” 

IIOBSON & PINCI, MARC ANTONIO PINCI,  ESQ., 
PINCI and ASSOCIATES, and JERKY LEFKOWI‘I’Z, 

and FRANK FERRAN‘I’E, individually and on behalf of & 

200, 
Dcfeiidants. .QP. 

4+%p 

MEMORAN13UM DECTSION’ %!p 

Q 
2s I-‘o(/ n/ 

_______---I--________________I__________-------------~-------------------- 

O@& 
HON. CAROL ROHINSON EDMEAD, J.S.C. 

Frank Ciabrielli (“Gabriclli”), an individual, and Union Turnpike Mgt. (“IJnion”) 

(togctlier, the “Plaintiffs”) conimcnced this action against defendants Dobson & Pinci, it heirs, 

successors and assigns, and Frank Pcn’ante (“Ferrantc”), individually and on behall of Dobson & 

Pinci, Marc Antonio Pinci, individually, and Pinci and Associates (together, the “Dobson 

Defendants”), and Jcrry Lefkowitz (“Lelkowitz”) (together, the “13cfcndants”), fix legal 

malpractice. 

Hcfore this Court are the motions of defendants Ferrante and Lcfkowitz lor an ordcl- 

dismissing thc iiistant action. Ferrante movcs lor summary judgment pursuant to CPLR 32 12 

dismissing both malpractice causes of actio11 against him. Lelkowitz moves for ( I  ) dismissal of 

thc first, second, and fourth causes of action pursuant to CP1,K 321 l(a)(7) and tlic third cause of 

action pursuant to CPI ,R 32 1 1 (a)( 1 ); (2) dismissal of all causes of action pursuant to CPLR 

Mnlion sequenccs 01 0 and 01 1 h a w  been consolidatcd for the purposc oflhis decision. 1 
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321 l(a)(S); (3) summary judgment and dismissal of the Lefkowitz Amended Complaint in its 

entirety hgethcr with all cross-claims; and (4) dismissal o l  Gabrielli’s claims. 

FACTIJAL BACKGROUND 

In 1998, Plaintiffs were under a constniction contract (the “Contract”) with ‘I’homas and 

Aglaia Anagnostopoulos (the “Owner”) to build a home. By notice daled April 27, 1999, 

Plaintiilk were Iired bcforc the work was I d l y  completed.’ As a result of negolialioris between 

the Plaintifls and h e  Owner, the Contract was amcndcd on May 13, 1999. 

Events during the Relention of Ferrantc/Dobson and Pinci 

According lo Plaintiffs, on May 2 1 ,  1999, Plaintiffs retained Fcrrante via the law firm of 

Dobson and Piiici to recover thc sun1 of over $200,000 in conncction with the Coiitractn3 

Thercaftcr, on June 3, 1999, the Owner tcrmiiiated Plaintiffs’ serviccs again “for cause" 

based on alleged breaches of the Contract. 

According to Ferrante, Plaintiff? “t?rst came lo see [him] sornc point i i i  Junc of 1999 to 

request assistance , , . in ongoing ncgotiations between” Plaintiffs’ attorney at the time, Masone, 

White, l’enkava & Chistohi,  and thc Owner in order “to revivc or reinstate a settlement 

agree~nent or anicndmeiit” of the Contract. 

On July 8, 1999, Plaintiff5 (thcmsclves) sen1 the Owncr and Owner’s architect ([he 

“Architcct”) a letter serving as “formal notice” piirsuant to Article 4.3 that the Owner was in  

PlainlifTs were terminated hy lhc Owner on a previous occasion on .laniiaiy 4, 1999. 

I n  their Complaint, Plai~itiffs allege hi i t  thcy hired Dobson and Piiici l o  oblain advice, guidance, and legal 
counscl conceriiing a contraclual controversy, that Ferranlc w ~ i s  assigned to represent Plaintiilk, and lhal thc 
representation conlinucd until January 16, 200 1 (Amended Cornplaint at 17 22-24, 26). However, Plaintiffs offer 110 

documcnlai-y evidence to suppoit this assertion. 
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breach of the Contract, and advising them of Plaintiffs’ intent to “procccd with dispute resolution 

provisions in Article 4 of the Coiitract” if Plaintiffs’ claims were not rcsolvcd within seven (7) 

days (the “I’lainiiffs’ July 8, 1999 Ixttcr”). 

I’hcrcafier, on October 4, 1999, thc llobson Defendants filed a demand for arbitration 

(the “1 999 Demaiid for Arbitration”), seeking $400,000 in daniagcs. In response, the Owiicr’s 

counsel objected to arhitration and requested that the 1999 Dcmand for Arbitration be 

withdrawn, on the grounds that ( 1 )  the 1999 Demand for Arbitration was untimely, and (2) 

Plaintiffs failed to first make sucli claiiii upon the Architect in violation of Article 4.4.1 of thc 

Contract, coristituting a .j urisdiclioiial defcct to commencing arbitration. 

‘I’he Owner h e n  filed an ordcr to show cause in Supreme Court, N ~ s s ~ L ~  County to stay 

tlic arbitration on the two grounds noted abovc (tlic “Supreme Court Stay Procccding”). The 

Court issued an order, dated January 21, 2000, finding that a condition precedcnt to arbitration 

was not satisfied, and permanently staying thc arbitration without prejudicc to Plaintiffs’ righl to 

arbitrate the claims pursuant to Articlc 14.2 of tlic Contract. According the Court, thc PlaintiKs 

“failcd to timely serve the pelilioners and the arcliitcct with notice of the claims the rcspondent 

seeks to arbitrate. As service of tiniely notice is a condition precedent to arbitration, the pelition 

is granted.” 

On .lune 20, 2000, Plaintil’l’s notilied Ferraiitc that tlic Ccrtificale of. Occupancy, datcd 

May 2, 2000, had been issued. 

On the same date, Ferrantc sciit a lcttcr to thc Architect, expressly requesting tlic 

Architect’s opinion pursuant to the Contract rcgardiiig Plaintiffs’ dispute (“Ferraiitc’s Junc 2000 

Ixttcr”). On July 29, 2000, the Architect issued a preliminary detcrniiiiation that PlaintilTs’ 
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claim did not comply with the t ems  o i the  Contract, and opined that “Article 14.2 ofthe 

Agreement would be applicable in this circunistance for the resolution of any claim made.” 

Events lhiring Kctcntion of lxfkowitz 

By rctainer agreeinciit dated Dccenibcr 13, 2000, Plaintiffs hired defendant Leikowitz “to 

complete” the arbitration commenced by Plaintilfs’ “rormer attorney,” and a formal Consent to 

Change Atlorney, dated Ja~i~ia iy  16, 200 I ,  was executed. Approximately live months later, 

Fei~ante sent Dobson and Pinci’s entire Me in this matter to Lelkowitz. 

LeikowitL maintains that he was unable to locale Ferrante’s June 2000 Lettcr in the filcs 

provided by Dobsoii and Pinci. 1,cfiowitz claims that he was inforincd by either Plaintii‘i‘s or 

Dobson & l’irici of the July 2000 Ixttcr to thc Architect, aiid that by lcttcr dated January 2,2001, 

LelkowilL contacted the Architect to inquire about the status of the Architcct’s decision 

regarding the Lelter. In a letter response the following day, tlic Architect informed Lefkowitz 

that his opinion was previously providcd to Fcrrantc on JUIY 29, 2000, and that Fcrrante 

achiowledged same in a subsequent corrcspondcnce. 

In order to compel thc Owner to proceed in the 1999 Arbitration, Leikowitz iiled a 

motion to compel arbitration under the same index number assigned to the Owner’s prcvious 

order to show caiise to stay tlic arbitration (the “Suprcnic Court Coiiipcl Arbitration 

Proceeding”). In opposition to this motion, the Owner again argued that there was no precatory 

notice properly liled for arbitration. 1,cfkowitz ( in  his a~tirmutioii of July 23, 2001) and on 

behalf oftlic Plaintiffs, did riot object lo this issue but opposed tlic motion on otlier grounds; yet, 

the motion court compcllcd arbitration. The Owner then appealed, insisting that the failure to 

serve the precatoiy notice upon the Architect was Fatal tu the arbitration. I,cfiowitz, oii behalf of 
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the Plaintiff, again iailed to object to this issue, arguing instcad that the 21-day period was 

inapplicable where the construction was coinpletcd. ‘The Second Department agreed that the 

cotidition prccedenl to Arbitration was no1 satisikd and stayed the arbitration. 

THE COMPLAINTS 

Amcnded Complaint Agiiinst - the Dobson Ilcfcndants 

Plaintiffs allege that aftcr they hired the Dobson Defendants on May 21, 1999, the 

Dobson 1)cfcndants receivcd a copy 01 the Contract and the Owncr’s June 3, 1999 tcriiiination 

notice. 

Plaintif‘l‘s allege that on October 4, 1999‘ the Dobson Dcfcndanls liled a demand for 

arbitration with tlic American Arbitration Association, without first reki-ritig the claim to thc 

Architect for dccision, which was a condition precedent to arbitration undcr 4.4.1 of the Conlract. 

By a lelter dated October 8,  1999 from thc Owner’s contract attorney, the Dobson DefPndants 

were on notice of the dcfcct in  their arbitration demand, yet failed to heed the language in the 

Contract (4.4.1 ) requiring that the claim be submitted to the Architect for an initial opinion. 

Thus, as stated by the Second Department, since tlic precatory notice was not sent lo the 

Architecl, the Plaintiff.. were precluded from pursuing arbitration and recovering the value of the 

sc rv i ces F 1 ai n t i 11s per form cd . ’ 
I1 is alleged that on October 19, 1999, the Dobson Defendants also had notice [hat “the 

project will hc coriiplete within four nionlhs Iwlicii J either parly can inakc a claim at such time 

Although the Coiiiplaini allcges that the demand was served on Octobei- 19, “2000,” the rccoi-d reflects 
that the demand was scrved on October 19, 1999. (See Motion by thc Dobson Defendants, Exh. M). 

Su c ti a I I cgu t i ons form P !a i 11 tiffs ’ second c a LISC of nc t ion for ti1 a I pi-ac t i cc . 5 
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for payment (or damages) . . . .”6 Plaintiff:., claim that “despite receipt” of such information, 

“bctwcen October 19, 1999 and May 2, 2000, the [I)obson] Del‘endants failed to serve a 

precatory dcmand as required by 4.4.1 ” of the Contract, and failed to asscrt a proper claim witliiii 

21 days after the claini arose pursuant to 4.3.2 ol‘the Contract. Further, duc to the negligcncc of 

the Dobson Ilcfcndants, Plaintil’h were unable to recover monies and the value of Plaintiffs’ 

services perl’wmcd bascd on qinun/iim meruit.’ 

A mended C oiiiDlaiiit A ga i n s 1 Le f-ko wi t z 

As against Leikowilz, Plaintiffs’ lirst cause of action fx legal nlalpractice alleges that 

after I .cfiowitL substituted the Dobson Defendants on January 16, 2001, Lefkowitz iicgligenlly 

represented Plainiil’l’s during thc Supreme Court Compel Arbitration Proceeding, by arguing that 

Plaintiffs’ July 8, 1999 letter servcd as a requisite precatory notice to the Architect. It is also 

allegcd that I .cfiowiiz was either “in possession ol‘ anothcr document or had reason to believe 

that another document existed” which would havc sufficiently deiiioiistratcd the existence of a 

valid precatory nutice, “and failed to submit it to the Court, advise [Plaintiffs] of its existence, or 

provide a copy of same to [Plaintiffs] when LelkowitL tumcd over the iile” upon his tcrminalion. 

In their second cause of action, Plaiiitil‘l’s allcgc that in addition to the above conduct, 

LeikowitL’ actions and inactions aAer the Second Jlcpartment declared that tlic no precatory 

notice was properly served upon the Architect, constitutc a breach ol‘tlieir retaiiicr agreement. 

Plaintiffs allege that Lelkowitz “failed to prepare or maintain a propcr and thorough file of and 

‘ Sucti notice canie in ttie forin oi-tlic Owncr’s Pctition to stay Fenante/l)o\mm ancl ~ i n c i ’ s  attempt a[ 
arbitration. 

sucli allcgntions forti1 plaintiffs first caiisc or action for ma~practice. 
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for his rcprescntation oi‘Plaintifi‘s,” f’ajled to turn over to the Plaintiffs l i s  complete and proper 

lcgal file upon their request, “improperly withheld” from the Plaintiffs evidence that a valid 

precatory notice existed at the time Lcikowitz represented them, “impropcrly removed evidence 

of same from the copy oi‘ the Plajntiffs’ legal file” that Lefkowitz turncd over to the Plaintiffs, 

“improperly concealed” evidence of his own or FerrantclDobson and Pinci’s malpractjce, "failed 

01’ rehsed to disclose to the Plaintiffs the existence of pcrtinent cvidence of the Plaintiffs’ legal 

rcniedy in this mattcr.” 

As to the third c;wsc ofaction, Plaintif‘fs allcge that I , ehwi t z  failed to extcnd the 

Mechanics Lien iilcd by prior counsel (I;errante/Dobson and Pinci) which was in effect at the 

time of Letkowitz’s substitution of courisel. But for Lefkowitz’s negligence in allowing thc 

Mcchanic’s Licn to expire and lapse, “Plaintiffs could have rccovcred thcir damage by 

i‘orcclosing on the Mechanics Lien.” 

As to the rourth cause of action, Plaintilfs allcge that I Akowitz “failed to cortimcncc a 

separate lawsuil” i n  State Supreme Court on behalf of the Plaintifi’s pursuaiit to lhc Contract, 

failed to advisc Plaintiffs Ihat lhey liad the statutory right to commence a state court action 

against thc owner pursuant to Gcneral Busincss IAW (“GBL”) 5 399-c, and that but for 

I.,cfiowitz’s fiiilurw? “Plaintiffs would otherwise have cotiimcnced an action in the Supreme 

Court for thc recovery ol‘the damages” against the Owner. 

1;crraii te’ s Motion 

Fcrrmtc ’s C’onleiiiions 

Ferraiitc coiitends that tlic cause of action arising from his alleged failure to submit 

Plaintifh’ clajiii to the Architect in  1999 before commencing arbitration is not only tirnc-bar-red, 
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but lacks merit for the following reasons. By the time Plaintilfs first inct with hiin at Dobson & 

Pinci in Junc 1999, it was altcr lie returned ii-om his documcnted trip to Italy, and lhc 21-day 

deadline tu subniit Plaintiffs’ claim to the Architect had already cxpired. Thus, tlie failure lo 

submit the claim to the Architect was not the proximate cause of m y  dalnagc lo the Plaintiffs, 

and any suhmissiori would have been untimely and ineffcctivc, nonetheless. Also, when 

Plaintiffs h l  rcqircsted his assistance in their dispute with the Owner, Plaintifii did ilot want to 

pursue claims or lilc an arbitration. Instcad, Plaintiffs simply wanted Fenante to intercede in  and 

assist in the negotiations between Plaintiffs and the Owner to revive a prior settlenient with 

respcct to ;1 prior termination of tlie Contract or to reach a new settlcinent agreement. It was o1iIy 

much later when settlement was not forthcoming that PIaintilf3 instructed Ferrantc to pursue 

arbitration, and by such time, the 21-day deadline had cxpjred. Further, by the timc Plaintiffs 

sought his assistaiicc in 1999, Plaintiffs had already rctained and were continuing to use tlicir 

contract counsel, Masone, Whitc, Penkava & Cristofari, who was cxpressly idcntjfied in the 

Contract as Plaintiff..’ represcntatives. llius, Masonc, While, I’enkava & Cristohi  was 

responsiblc for sending out the precatory notices. Moreover, since the Supremc Court staycd the 

1 999 deiiiaiid of Arbitration “without prejudice” to file a second arbitration after the construction 

011 0 ~ ~ 1 1 e r ’ s  house was complete, no dunages resulled from the alleged fiiliire to submit the 

claim to Ihc Archilect in 1999. 

AI tcrnativel y, suniinary jdgnient  dismissing such C B L I S ~  action is warranted because as 

Plaintilfs wer’c terminated “for cause,” PIaintilYs could only rccovcr the total contract siiin due, 

and since the cost oi‘coiiipletion was grcater than the unpaid portion of the contract, Plainti [ls 

could never establish that they were owed any damagcs in arbitration. 
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Fcrrante further argues that Plaintiffs’ malpractice cause of action bascd on the purported 

lailure to submit plaintiffs claim to the hrchitcct in 2000 following completioii o l  the work 

should bc dismissed bccause the documents establish that he in fact submittcd Plaintiffs’ claim to 

the Architect in his June 20, 2000 letter to the Architect, which was followed by additional 

inlorinalioii at the Architect’s request. ‘Thus, Ferrante complied with any condition precedent to 

arbitration. I n  fact, the Architect issued his initial determination by lettcr dated July 29, 2000, 

duly acknowlcdgiiig Ferraiitc7s J ~ i i e  20, 2000 lctter. 

In opposition, Plaintiffs note that their lettcr of July 8, 1999 was deemed insufficieiit by 

thc Second Department. Additionally, Plaintilfs contend that Fen’ante has fiiilcd to explain why 

the “other” letters he allcgedly wrotc were not submitted to the Court and not in the file 

forwarded tu Lcfiowitz (Plaiiitifls’ Opp. at 7 24).’ Plaintiffs also point out that Lekowitz 

alleges that tlic “other” letters allegedly written by Ferrante were not in the file and Iic never 

rcceivcd Ihein.” In fact, in August 2004, Lelkowitz submitted an arlldavit stating that hc did not 

receive a copy of tliosc letters with the files turned ovcr h i m  FerrantelDobson and Pinci. Thesc 

divergent accounts raise an issue of h c t  as to whether Fenmte wrote thc appropriate letters in tllc 

first instance, and if so, which of two lawyer dcfendants were responsible [or Fdiling to submit 

those lctlers to Ihe Churl. Neilhcr o l  the two lawyer delelidants presciited evidence of a propcr 

notice to any Court i n  the underlying proceeding. But for the fiiilul-es of Fenante to submit and/or 

PlnintiIls submitted a coinbincd response to Fcrrantc’s arid 1,ctkowitz’s motions to dismiss in which 8 

Plaintiffs’ concede that Fer-rantc and Lefkowitz coininitted independcnt acts of malpracticc. Foi- the pui-pose of  this 
decision, the COLII-t addrusses Plaintiffs’ atgutncnts in opposition sepal-ately. 

I t  is unclcar from Plaintiffs’ subniissioil which “letters” and which r ‘ ~ ~ ~ ~ ~ r t ’ ’  I’laintiffs are rcferring to. 9 
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writc an appropriate notice to thc Architect, Plaintiffs would have succcssfully recovcred the 

damages in the underlying action. 

Additionally, Plaintiffs contend that Ferrantc permittcd the Mechanics Licn he filed on 

Plaintifli’ bchalf Lo lapse, thercby, preventing Plaintiffs from successfully “recovering the money 

due him” (Plaintiffs’ Opp. at 17 15, 28, 29). 

Tatly, givcn that GHI, $ 399-c renders thc arbitration provisions in the Contract void, 

Plaintiilk contend that Ferrante failed to advise tlicm 01 their right to coiiirnence an action in 

S u prcriie C ou rt , 

Lcfkrv vits ’s (lppusi~ion 

L e h w i t z  opposcs Ferraritc’s motion, arguing that under the continuous representation 

doctrine the instant aclioii is not tinic-barred bccause Fcrraiite’s 1 999 demand for arbitration and 

2000 lelter to the Architect demonstrates an ongoing attempt to obtain payment h m  thc Owner 

for work pcrformcd by Union. Lelkowitz relies ori correspondence h n  Ferante to thc 

Archilect dated August 16, 2000 in which Fciraile rcfcrs to the Plaintills as liis “client” wlio lias 

been “waiting for a resolutiori for over one year.” 

Lcfkowitz fiirtlier argues that it cannot be said that Plaintiffs did not sufler any damages 

as a result of Ferrantc’s failure to notify the Architcct prior to commencing the 1999 Arbitration. 

Lcfkowitz iiiairitaiiis that under section 4.3 of the Contract “when cither the contractor or the 

homeowner has a dispute with the othcr party.. .the contractor is requircd to proceed with 

perforinaiice n f  the contract and that the owner Lis requircd to] makc payments in accordance 

with the contract.” Accordingly, if Ferrantc l i d  propcrly filed thc 1 999 demand for arbitration, 

lainti1Is could liavc continued to receive payments froiii Owner for the work already performcd. 
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Howevur, upoii completion of the work, scction 14.2 ol‘ the Contract providcs that “the contractor 

only recovers for work perlormed i l  the amount of money the homeowner expended to coiiiplctc 

the construction did not exceed lhe amount dcnianded by the contractor.” ‘I’lius, in tlic second 

instance, Plaintiffs would only be paid if the m o u n t  paid by Owner to the new contractor to 

conipletc the construction did not excecd tlic amount ol‘r-noney owned to Plaintiffs. 

Lefkowit7 also contends that in light of Gabrielli’s deposition testimony that he met with 

Ferrante “ a  few days aftcr receiving the notice of termination” from the Owner, Ferrante was 

retained in time to scrvc tlic predicate iiotice to the Architect bcforc filing tlic 1999 dcniand. 

Thus, Ferrantc’s failurc to do so or advise Plaintiffs to scrvc same is the proximate cause of 

P 1 ai nt i ffs ’ dam ages. 

Ad& tionally, lhat Christofari was dcsigiiated in the Contract as Plaintiffs’ representative 

does not obviate Fcrraiitc’s responsibility to notify the Architect, sincc Fcrrantc’s liability stciiis 

from his relention concerning the Contract dispute and ii-om that point forward Cristofal-i did no 

furtlicr work for Plaintifk since he felt that tic was a potential witness should the matter go to 

trial. 

I mtly,  coiiceriiing the second failed attempt at Arbitration aftcr the work was completed, 

Lefhowitz contends that Ferrante did not provide Lefkowitz a copy of the I xttcr when lie turned 

over tlic file (1,cfkowitL’s Opp. at 77 32-34). Morcovcr, Fcn’aiite’s 2000 Letter, which was dated 

June 20, 2000, was sent beyond 2 1 days after the Certificate of Occupancy was issued on May 2, 

2000. Additioiially, cveii if LelkowilL submitted the motion with Fcrrarite’s 2000 Letter, the 

outcome or  Ihc underlying action woiild have been lhe saiiie givcii that the 2000 Ixttcr would 

have been untimcly. Accordingly, Ferranle is not entitlcd to suii-unary judgiiieiit on this issue. 

1 1  
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Fcjrrun/e ‘s Heply 

In reply, Fcrrante argues that, PlaintifTs do not deny, dispute, or evcn addrcss any oi‘his 

arguments as to the first cause of action, and do not dispute that the only claim they had against 

thc Owner I‘or the unpaid balance was based on Article 14.2 of the Contract (Ferrantc Keply All.. 

at 7 9). 

As to (he sccoiid cause oraction, Fcrraiite contends that Plaintiffs do not deny or dispute 

that his June 20, 2000 Lcttcr was duly submittcd to the Architect prior to the second arbitration 

attempt. l:urlhermore, tlic Architect coniirmcd that the June 20, 2000 Letter was duly submittcd 

to him. In reference to Plaintiffs’ contention that Fcrrante did not submit “other” letters to the 

court, Fcwante states that lic did not submit tlic June 20, 2000 Letter to the couit in coimectiori 

with the 1999 Arbitration because thc Letter did not exist at that time. Similarly, Ferrantc had 

ccased represciitiiig Plaintift? prior to the second arbitration and therefbre, unlike rdkowitz, was 

in no position to submit tlic Julie 20, 2000 Letter to the Court. Also, cvcii if the filc turned over 

to Lelkowitz did not contain the June 20, 2000 lxttcr, LefkowitL admits that hc “understood” 

from either “Union or Dobsoii & Pinci” when he was retained, or through correspondciicc from 

tlic Architect, that the Letter cxistcd. 

Ferraiite also argues that Plaintiflb’ two ncw causes of action for malpractice against him, 

i.c. (1 )  failing to reiiew ;i incclianic’s lien and (2) failing to advise Plaintiffs that thc arbitration 

clausc in the Contract was purportedly uiiciiforceable, were iicvcr asserted in the original or 

Aniciiclcd Verified C:oiiiplaint, or either thc two separate Bills of Pai-ticulars. Nor were these 

claims brought to light during discovciy. Such claims havc only been asserted against 

1,ctkowitz. As such claims wcrc raised for the first timc in their opposition, Plaintiffs may not 
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now rely upon them in an effbrt to defeat tlic instant motion. 

As to I ,cflcowitx’s opposition, Fcrrante stales that ncithcr LeflcowitL nor his attorncy have 

any personal knowlcdgc of the events that transpired during the Dobson Defendants’ 

representation of Plaintill‘s. 

Additionally, Leflowitz’s attcinpt to draw a distinction between Articles 4.3 and 14.2 of 

the Contract in  order to prove that the first arbitration could have rcsulted in damages incurred by 

Plaintiffs lacks merit. Since the Owner terminatcd Plaintiffs for cause, Plaintiffs’ only claim 

wider the Contract arose uiider Article I4 of tlic Contract. 

Lastly, 1,cfiowitz does not deny that he was aware oi‘Ferrante’s Junc 20,2000 Letter to 

the Archilect or that hc failed to submit it in opposition to the Owner‘s allegations. Further, the 

outcome of both attcnipts at Arbilralion would not have been the sanie sincc thc “timcliness” of 

Ferrante’s .luiic 20, 2000 Lelter was nevcr an issue in the underlying action nor a basis for the 

Second Departmcnt’s decision. And, Plaintiffs ncvcr made Ferrarite awarc of tlic C:crtificale of 

Occupancy iinlil June 20, 2000, and did not ask him to resume pursuing PlaintXls’ claims until 

that date, he cannot be held liable [or I,efkowitz’s negligence in failing to makc the courts in the 

underlying proceedings awarc of tlic June 20,2000 Lelter. Accordingly, there is no ground to 

hold Ferrante liablc for malpractice 

A tidysis 

S‘zmmwy Judgment 

It is well settlcd that where a defendant is thc pi-oponent 01 a motion for sumiiiaiy 

judgment, the derciidant must establish lhat the “causc of action . . . has no merit” (Cl’LR $ 

32 I2[b]), sullicient to waiTant the court as a mattcr of law to (Iirecl judgment in  his or licr favor 
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(Bush v SI. Cluire!~ Ikosp., 82 NY2d 738, 739 [1993]; Winegrad v New York Univ. Med. Ctr., 64 

NY2d 851, 853 1198.51; Wright v Nulional Amzisement.r, lnc., 2003 N.Y. Slip Op. 51390(1J) [Sup 

Ct New York County, Ocl. 21, 20031). This standard requires that the propoiicnt of a motion for 

sumruary judgment make aprima.facie showjng of cntitlcnicnt to judgment as a matter 01 law, by 

advancing suflicient “evidentiary proof in admissiblc form” to dcmoiistrate the absence of. any 

tiiatcrial issucs of fact ( Winegrad v New J’ork I h i v .  Med. ITllr., 64 NY2d 851, 853 [19XS]; 

Zucker-nim v Ci/y of’New York, 49 NY2d 557, 562 [ 19801; Silvcrmcxn v Perlbindcr, 307 AD2d 

230, 762 NYS2d 386 I 15‘ Dcpt 20031; ‘l’I2onza.s v Holzherx, 300 AD2d 10, 11, 751 NYS2d 433, 

434 [ l a ‘  13cpt 2002-]). ‘I’hus, the motion must be supporled “by allidavit [from a pcrson having 

knowlcdge of the facts], by a copy of the plcadings and by other available proof, such as 

depositions” (CPLR 5 321 2[b]). A party can prove aprimcr.facie cntitlement to summary 

J’udgment through the afhmation of j ts attorney bascd upon docunicntary evidence (Zzrckcrmm, 

si ipr~i;  l’rtidential L5’ecurities lnc. v Rovello, 262 AD2d 172 [ 1 st Dept 19991). 

Alternatively, to deikat a motion for suminary judgment, the opposing party musl show 

facts sufficicnt to require a trial of any issue of fact (CI’LR §3212[b]). Thus, wherc thc 

propoiicnt of the motion makes aprirncr%facircie showing of entitlement lo summary judgment, tllc 

burden shifts to tlic party opposing the motion to demonstrate by admissible evidciicc the 

existencc of a factual issuc requiring a trial of the action, or to tender an acceptable cxcusc for his 

or hcr fai1ur.c to do so (VLjrmctte v Kcnwnrth 7 j w k  Co., 68 NY2d 714, 717 [1986]; Zuckcrmun 11 

City of New York, S I ~ W ,  49 NY2d at 560, 562; Forrest v .Jewish C;ui/dfur the Blind, 309 AI12d 

546, 765 NYS2d 326 [ 1 Dept 20031). Like the proponent of the iiiotion, tlic party opposing the 

motion musl set Ibrth evidentiary proor in admissible form in support of his or her claim that 
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illaterial triable issues of h c t  cxist (Zucktlrman, szrpra at 562). Opponent “must assemble and lay 

bare [its] affirmalive proof to dcmonstrate that gciiuine issues of fact exist” and “the issue must 

be shown to be real, not kigned since a sham or frivolous issuc will not preclude sumiiiary 

relief” (Kornfild 17 NRX Technologies, Inc., 93 AU2d 772 [ I  st Dept 19831, urd, 62 NY2d 686 

[ 19841). 

‘Io establish a cause of action to recover damages for legal malpractice, a plaintil‘f‘niust 

prove (1) that the dekndant attorney liilcd to exercise that dcgree of care, skill, and diligencc 

commonly possessed by a mcmber of the legal community, (2) proximate cause, (3 j damages, 

and (4) that the plaintif1 would have been successlul in the underlying action had the attorney 

exercised due carc (Prurknliul Ins. C h  oJ’Am. v Dewey, Ballantine, Bushhy, Pulmer & Wood, 

170 AD2d 108 [lst  13ept 19911, Ufld80 NY2d 377 [19921, rcurgdenied 81 NY2d 955 [1993]). 

To sustain 3 cause of action for legal malpractice, a party must show that an attorney failed to 

exercise “the ordinary reasonable skill and knowledge” coinniorily possesscd by a member o1 thc 

legal prolkssion (Drrrhy & Dorhy, P. I:,’, v KSI International, Inc. , 95 NY2d 308 [2000]). To 

establish the elements of proximate causc and actual daniagcs it  must be shown that the plaintiff 

would havc liad a favorable outcome but for the attorney’s negligence (L)avi.r v KIeifz, 88 NY2d 

I008 1.19961; C’urrn~~l 1’ Lzmncy, 70 N Y2d I69 1: 1 9871 j. An attonicy may bc liable for his or her 

ignorancc 01 the rules of practice; ihilurc to comply with conditions precedent to suit; neglect to 

prosecutc or defend an  action; and the hilure to conduct adequate legal research (S‘hopsi17 v Siben 

& Sihen, 268 AD2d 578 [2d 13epl 2000l). 

Given that the second cause of action is based on events that occurred earlier in time, the 

court addresscs the mct-ils of the second causc oi’ action first. 1-lcre, Ferrante has establjshed that 
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lic was not iicgligeiit as to tlic alleged act ofmalpractice stated in Plaintiffs’ second causc of 

action. ‘I’lic decision of January 21, 2000 in the Suprcine Coud Stay Proceeding held that the 

1 999 Demand for Arbitration was permanently stayed without prejudice to Plaintiffs’ right to 

arbitrate their claims, pursuant to Article 14.2 of the Contract, upon completion of the 

conslruction of the Owner’s house. Accordingly, Ferrante’s failure to satisfy a condition 

preccdciit to arbitration was a harmless cnor which resulted in no loss to Plaintin‘s becausc the 

court preserved Plaintilfs’ right to pursue a claim for darnagcs after the completion of the work. 

Lekowitz’s contention that Ferrante’s failure to serve precatory notice precludcd 

Plaintiffs lrom continuing to receive payment under Article 4.3 overlooks the iacl that the Owner 

lerminated the Contract “fbr cause.” Although Subparagraph 4.3.3 states that 

[plending final resolution o f a  Claim except as otherwise agreed in writing or as 
provided in Subparagraph 9.7.1 and Article 14, tlic Contractor shall proceed 
diligently with performance of the Contract unless the nature of the occurrence 
which is h e  subjcct o l  the claim physically bars pcrfomiance, and the Owner shall 
continuc to niake payincrits in  accordancc with the Contract documents 

Plaintiff? wcre loreclosed from receiving further payriicnt under this Article once they werc 

terminatcd for caiisc. Thus, Articlc 14 became the coiitrolling section ofthe Contract 011 the 

issuc of whether Plaintifl‘s would be able to obtain payment. 

Subparagraph 14.2.3 states that “[wlhcn the Owner terminates the Contract for [cause], 

the Contract shall not bc cntitled to receive fiather payment irntil thc Work is h i shed .”  

Although Subparagraph 4.3.2 requircs “[c]lairns by citlier party [to] bc initiated within 21 days 

alter occurrelice of tlic event giving rise to such Claim or within 21 days after thc claimant first 

recognizes the condition giving tisc to the Claim, whichever is later" and lor writtcti iiolice to thc 

Architect, a claim lbr  payiiienl under Subparagraph 14.2.3 does not mature until the work is 
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finished. Thus, Ferrante’s failure to serve the precatory notice in conncction with the 1999 

Demand for Arbitration was inconsequential. 

Accordingly, Ferrante’s inotioii for sunmiary judgiiicnt disniissing the second cause of 

action is granted. 

In light ofthe above, the Court does not reach the merits of Fcwantc’s remaining 

arguments for suiiimaiy judgiiicnt concerning the second cause 01 action. 

Plaiiitiffs’ first cause of action alleges that Ferrante was 011 [constructive] notice of- the 

approxiinatc date that construction was to bc completed and despite this kriowlcdgc did not 

tiiiicly serve the Architect with notice of Plaintiffs’ claim. Ferrank disputes this asscrtion 

alleging thal he obtained [actual] notice that construction was complete when Gabrielli iiiformcd 

him olsuch on June 20, 2000. Based on Plaintiffs’ allcgations concerning the notice, the court 

has concluded that tlie approximate datc of complction would liave been on or about February 

19, 2000. Thc court also notes that construction was not completed until May 2, 2000 wlicn the 

Certificate of Occiipaiicy was issued. ‘I’hus, as to thc issue of timeliness the question is whcthcr 

noticc of the approximate date o f  coniplctioii iiicant that Ferrante was obligated to be prcparcd to 

scrvc tlic Architcct with notice o f  Plaintiffs’ claim at any point in time li-om when construction 

would actually be complete or whether Fcrraiitc’s obligation was limited to a reasonable period 

of time before and after the approxiinatc datc of complction. Despite this issue, Feimite has 

cstablislicd that hc i s  ciititlcd to sumniary judgmcnt. 

During tlie course ol’ the second arbitration attempt it was iievcr argucd that Ferrante’s 

.Tunc 2000 I Ater was untimely; rather, it was argucd tlint Plaintiffs did not scrve the Architect 

with notice of. their claini. Lefkowitz alleges that he never disputed this assertion because the 
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letter was allegedly not included in the Plaintiffs' file that Ferrantc sent to Lefkowilz. However, 

the submissions include sufficicnt findings from which a fact findcr may infer that Lefkowitz was 

aware of the disposition of Fcisantc's .luiic 2000 lxttcr, its coiitcnts, and tlic Architect's 

determination. 

It has bcen hcld that in an action by a client against his or her iirst attorney, tlic 

negligence ol' a successor attorney may be proven lo show that the successor attorney caused the 

loss in whole or in par1 (Tifsworlh v Mundo, 73 AD2d 1049 [4th Dept 19801). Since the 

cxistcnce ofFei?-aiite's June 2000 Letter was never made hiown, ~ioiie of the courts in thc 

underlying action had the opporlunily lo evaluate the letter's timeliness. Accordingly, Plaintiffs 

cannot niaintairi a malpractice action against Ferrante on this issue because they cannot establish 

that but h r  the alleged untimeliness of the letter the outcome would have been dillererent. 

Lastly, PlaintilTs opposition to the instant molions alleges for the iirst time Ilia1 Ferrante 

was iiegligenl l'or permitting a mechanic's licn to Iapsc and for not advising Plaintiffs' oftheir 

allcgcd right to coiiinieiice an action pursuant to GBL $ 399-c." I'laintifls cannot asserl new and 

scparatc acts of malpractice as a defense against a summary judgment motion. Although lhe 

court iiiust be nccessarily cautious when exercising its power lo bludgeon def'enses and to grant 

suiutiiary judgment, in the instarice where the court is convinccd that thc dcfciisc advanccd false, 

I'hc couit does not reach the merits ofthese issues becausc thc claims d o  n o t  appcar i n  thc Anicndcd 
Coinplaint against the Dobson Dcfcndants and Plaintirk I-cqucst Lo conroim the pleadings to the proof i s  addressed 
solely as to Lckowitz  (Schiff Aff. at p. 19). Further, Plaintiffs hnvc perniitlcd diiiosl rollr ycai-s lo clapsc during 
which discovely proceeded based on the clninis allcgcd in the Amcndcd Chiplaint  and have not sought to serve n 
second nmcndcd coinplaint. Moreover, Plaintiffs have failed to proviclc any CXCLISC ~ O I -  Lhcir delay i n  allcging thcsc 
claims. To allow tlicsc claims to  he intci-poscd at this late date would be highly prejudicial to the Dobson Defendants 
(L-.) I-laughtot7 v. Mwril l L y t d i ,  PierL-e, Feririrr Ce Stiiith I r i c . ,  305 AD2d 2 14, 2 15, 76 1 N Y  S2d 13, 15 [ I  'I I h p t  
20031; H u l l i d q  $1. l I i i c1 .~0~1  Arrncircd C'ur CY. C'ow~io- ,Scr\iir.c, I r i c . ,  30 I AD2d 392, 399, 753 NYS2d 470, 476 [ I  '' 
Dcpt 20031). 
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dishonest, devoid of substance, or interposed for time-gaining purposes only, it should not 

hesitatc to pronounce judgment accordingly (,we Manhuttiin Pupcr Co. v. Biiyer, 147 Misc. 227, 

229,263 NYS 720,722 [Sup Ct New York County, 193 1 J), 

Accordingly, Ferrantc’s motion [or sunimaiy judgment dismissing the first cause of 

action is granted. 

11. Lefkowitz’s Motion 

Lc/kowilz ’s I-’otztcntions 

Lelkowitz contends that Plaintiffs’ amended complaint should be dismissed pursuant to 

CPLR 321 l(a)(7) becausc it fails to state a cause of action and/or is bmcd by documentary 

evidciice. As to tlic first cause of action for malpracticc, 1,ctkowitz contends that Plaintiffs hiled 

lo allege that “but for” I,cfkowitL’s f d u r c  to submit to the couit the “other” documcnt to show 

that precatory noticc was served, thcy would have been able to arbitrate and prcvail on their 

claiiiis. Lefkowitz contends that asidc from being an insufficient pleading, no docurnent was in 

Fxt provided to  him that would have coniplied with the contract provisions. And, as Lefiowitz 

was rctained soriic scvcn months after thc Certihate of Occupancy was filed, thcrc was iiothing 

lie could have donc to comply with a condition precedent arbitration. 

As to the sccond cause of’action for breach oi‘ contract, Leikowitz contcnds that this 

claim does not allcgc that Plaintiffs sustained any damages, and should also bc dismissed ;is 

duplicative of‘ Plaintiffs’ first cause of action. 

Plaintiffs’ third cause of action for negligence in failing to extend B nicchanic’s lien 

should also be dismissed based upon CPLR 321 1 (a)( 1). ‘I’he notice of’nicchaiiic’s lien attached 

to Plaintiffs’ amended complaint iiidicates that it was filed by Dobson & Piiici 011 A ~ i g i i ~ l  26, 
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1999. 1‘1ius, the mechanic’s lien expircd by operation of law one ycar later, before Plaintifls 

rctaincd Le iko witz , 

l‘hc fourth cause of action alleging that Leikowitz failed to advisc Plaintills that thcy had 

a right to assert a statc court action pursuant to GRl, 8 399-c fails to state a cause. Plaintiffs 

hiled to alleged that thcy would havc prevailed in such an action. Further, sLich statutc was not 

designed to protect non-consumers such as Plaintiffs, from the inclusion of iiiaiidalory arbitration 

clauses in coiltracts for thc sale or purchase of cotisuiner goods. 

Fiirthcr, Lekowitz contends that, pursuant to CPLK 32 1 l(a)(S), Plaintiffs’ amended 

complain1 is barrcd b y  [he doctrine oi‘collatcral estoppel. ’Ihc Second Departmcnt dciiied 

Plaintiffs’ motion to compel arbitration in the undcrlying action, holding that Plaintiffs failed to 

fuW1l a condition precedent prior in a time1 y manner. Accordingly, Plai iitiffs should be 

collalerally cstopped from maintaining thc instant matter against Lcfiowitz because Plaintiffs’ 

failure occurrcd prior to lxtkowitz’s retention. 

I dkowi tz  also contends that sumntnary judgment is warranted in his favor because the 

evidence demonstrates that hc was not negligent. However, assuming, nrpendo ,  that he was, 

Plaintiffs cannot establish that “but lor” Lcfknwitz’s ncgligeiice they would have been ablc to 

arbitrate their claims, let alone prevail on those claims. 1,cf‘kowitz asserts that he was never in 

posscssioii oi‘ nor did lie havc knowledge of the June 20,2000 letter fiom Fcrrante to the 

Architcct that would have satisiied the condition precedent of notifying tlic Arcliitecl beforc 

filing the claini for arbitration. Accordingly, there is no basis lor Plaintiffs’ claims and suniinary 

judgnicnt dismissing Plaintiffs’ amended complaint and all cross-clai tiis should be grantcd. 

L a d y ,  I ,cfliowitz contends that dismissal of Gabriclli’s claims is warranted because 
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Letkowitz was retaincd to represent Union, not Gabriclli, and that the retaincr agreement 

supports samc. Accordingly, without the cxistciice o l  an attorncy-client relationship, Gabrielli 

lacks standing to asscrt a claim lbr malpractice against Lefkowitz. 

PlLiinljfis O p p s i ~ i o n  

PlaintinB’ oppose dismissal, arguing that but lor the failure of Leikowiiz to coiiiiiiciice a 

Supreme Court action, or advise Plaintiffs of allernativc rclicf to arbitration, Plaintiffs would 

have successfully rccovered thc balancc of the dariiagcs in the underlying disputc. 

Fwtlicr, both Ferrantc and I ,cfkowitL appeared in the underlying procccdings. Either one 

or both o l  them wcrc responsible for not serving precatory notice and/or hiling to submit i t  to the 

court. Accordingly, there is a qucstion offact as to whcthcr LelkowitL was ncgligcnt on this 

ISS LI e. 

Plaintiff7 also request that this Court deem the plcadings to cunlbrni to tlic proof as there 

is conclusive evidencc that Lelkowitz failed to consider or advisc Plaintiffs o l  their right to 

recover the balaiicc of the monics duc under the contract by filing a lawsuit for damages. 

Fcrmntc ’s Clpposition 

111 limiled opposition to Leikowitz’s motion, Ferraiitc contends that the Amcndcd 

Complaint against LeIkowit7 is sufficient to state a claim I‘or Icgal malpractice arid that disniissal 

pursuant to C‘PLR 32 1 1 (a)(7) should be dcnicd (Fei-rante Opp. at 7 8).  

1:crraiite contends tliat he i n  fact turned over his Junc Letter and that althougli Leikowitz 

admits that he kncw about the Letter wlicn he was retaincd in December 2000, I,cfiowitL never 

asked any of the Dobson Defendanls for thc Letter (Ferrantc Opp. at 7 24, hi. 2). Additionally, 

Lefkowitz was awarc that the letter coiistituted rioticc of PlaintifTs’ claims. I le acknowledged 
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such in his January 2, 2001 letter to thc Architcct and was provided with proof that Ferrantc’s 

June 2000 T,elter constituted notice by thc Architect’s response ol’January 3, 200 1 (Fenante Opp. 

at 711 24-26). Yet, Letkowitz rievcr made thc court awarc of Ferrantc’s Junt: 2000 Lelter. 

Further, collateral estoppel is inapplicablc to the instant matter. In connection with 

Plaintiffs’ iirst attcinpt at arbitration, Plaintil‘fs’ notice of claim was held to be untimely; 

however, the decision does not afikct 1,cfkowilz bccause therc is no allegation that hc coinmilled 

malpractice concerning the untimeliness 01’ Plaintiffs’ notice of claim. Kegarding the second 

attciiipt at arbitration, it  is of no inonient that the Second Department held that Plaintiffs’ did iiot 

satisfy a condition prcccdeiit for arbitration subsequent to the issuance ol‘ the Ccrtificale of 

Occupancy. l’hc issue in the instant matter is whether 1,cfkowilz was negligent i n  failing to 

disclose arid argue to thc courls that Feirante scrved a lettcr to the Architect on Julie 20,2000. 

Furthcrmore, iicither Pcrranle nor the Dobson Defendants have had an opportunity la litigatc this 

issue (Ferrantc Memo of Law 111 Opp. at pg. 8). Therefore, dismissal pursuant to CPLR 

321 l(a)(5) should be denicd (Ferrante Opp. at 71 10). 

Lastly, lhcrc are multiple issues of fact that preclude summary judgment in I ,cfkowitz’s 

favor; namely, whether 1,efkowitz should havc further investigatcd the Lcts surrouriding 

Ferrante’s submission to the Architect, whether Lefkowitz should have evidence of Fcrrank’s 

submission to thc Architect, arid whethcr. the result ol‘ the underlying action would Iiave been 

diffcrcnt had I dkowi tz  made such submissions (Fcrrante Opp. at 7 1 I ) .  

Lc fko w itz ’s R t ip Iy 

I xt‘kowitz contends that Plaintiffs l‘ailcd to dispute any of the inalerial allegations 

containcd in Lefkowitz’s motion. l’laintil‘ls also hiled to jncludc an aflidavit fiom a legal cxpert 
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attcstiiig that Lefkowitz deviatcd from the appropriate standard of care in representing Plaintiff, 

Additional ly, Plaintil’i’s’ counsel’s afiidavil is devoid of evidentiary facts and consists of mere 

conclusions and thc a€fidavit from Gabrielli does not support the majority 01’ the inadmissable 

hearsay stated by Plaintiffs’ counsel (1.cfkowitz Reply at 11 5 ) .  

Lelhowitz contcnds that Plaintiffs failed to dispute his cntitlcmcnt to summary judgment 

as to the breach of contract cause of  action, the basis ol‘which is Lefkowitz’s alleged hilure lo 

providc Plaintifl’s with a complete copy of thcir file. 

With respect to the third cause of action, Plaintilfs’ do not disputc that the inechanic’s 

lien was filcd by Ferraritc and lapsed during his rcprcscntation of Plaintiffs. 

As to the fourth causc of action, Lelkowit7 reitcrates that GBL 5 399-c would have been 

inapplicable in the underlying action because the Owner was tlic consumer and Plaintiffs were 

the contractor who draftcd thc arbitration clausc. Plaiiitifls’ reliancc on Rngucci v. Pruf~ssioi~al 

Construction Ser.vices, 25 AD3d 43, 803 NYS2d 139 [2d Dept 2005 J is misplaced, in that it was 

decided in 2005, aiier the Ikfcndants had represciited Plaintil‘fs, and tlic court staled that there 

were no reported cases analy7ing GBL 5 399-c, the actions taken by the Defendants was propcr 

(Lekowitz Kcply at 17 13-1 4). Leikowitz fui-ther contends that Ncw York public policy strongly 

favors the Lisc of arbitratioii clauses (Lelkowitz Reply at 7 16). And, even assuming that ( ; R I A  

399-c was applicahlc, Plaintiffs havc not asserted or cstablished that they would have been 

successful in  a lawsuit against tlic Owner. 

Furtlier, GBL $ 399-c does not givc a contractor tlic right to coninicnce a lawsuit in court 

after an attcmpt to compcl arbitration fails. GBL 8 399-c merely slates a causc of action to 

dcclare a niaridatory arbitration clause in a consumer contract null and void (Lefkowitz Rcply ut 7 
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19). Since Plaintiffs elected, whilc rcprcscntcd by Fcrrante, to pursue arbitration pursuant to the 

contract that T’laintiLls prepared and signed. Accordingly, Plaintiffs cannot riow argue that 

Lefkowitz was iicgligcnt in failing to bring a lawsuit pursuant to GBI, $ 399-c (Leikowitz Reply 

at 11 18). 

Coiiceriiiiig Plaintiffs’ claim fbr legal malpractice, Ferrante’s failure to comply with the 

Contract by hiling to timely notify tlic Architcct prior to iiling the claim for arbitration and by 

hiling to timely pursue a claim after the Contract was terminated prccludcd Plaintiffs Lrom being 

able to arbitrate its claim against the Owner. These failures are adinittcd by PlainliLIs and should 

not result in denial ol’ Lelkowitz’s motion for suniniary judgrnenl (Lefkowitz Rcply at 77 20-22). 

Lastly, both Lelkowitz and Ferraiitc liavc argucd that Plaintifh could not Iiavc rccovcrcd 

against the Owner because the Owner had to pay inorc money to complete the housc than 

Plaintifh sought. Plaintiffs’ uiisubstantiated hearsay argument that the Owncr completed the 

work himsell is insulflcieiit to overcome Lefkowitz’s motion lor sumniary judgment. 

Lelkowitz also contends that he is correct in asserling the doctrine of collatcral estoppel. 

Lefkowitz states that Plaintiffs’ admission that the Second Department found the July 8, I 999 

letter to be iriadecluatc to iiivokc arbitratiori is sufficient lo establish the applicability of collatcral 

estoppel. Accol-dingly, Plaintiffs cannot now argue otherwise (Lefkowitz Reply at 1111 26-27). 

In rcsponsc to Fcrrantc’s opposition, Lefkowilz contends that Ferrante fails to raisc an 

issire of fact sufikieiit to deny Lcfkowitz’s motion. Lefkowitz disputes Ferrante’s contention 

that he providcd Idkowi tz  with a copy of the June 20,2000 lelter. Lelkowitz states that during 

two separate dcpositioris Furrante admitted that he did riol make a copy of Plaintiffs’ filc bcforc 

transkrring it  to Leflwwitz and that he did not rciiiciiibcr whcthcr tic provided Lefkowitz with 
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any par1 of Plaintiffs’ file prior Plaintiffs first niccting with Lefkowitz on December 13, 2000 

(Lcfkowitz Reply at 17 30-3 1). Furtlier, Ferrante also testified that he did not know when the file 

was sent and that hc did not review it  b e h e  it was sent (Lctkowitz Rcply at 7 32). Accordingly, 

Ferranle cannot now argue that the letter was in the file if he has prcviously admittcd that he did 

not rcvicw the file bef’ore sending it to Txfkowitz (Lefkowitz Reply at 7 36). 

Anulvsis 

Molion lo Dismiss - C’PLl< 3211($(7) 

In cleterrnining a motion to dismiss, tlie Court’s role is ordinarily limited to deterininiiig 

whether the complaint statcs a cause of action (Frcmk v Daimlcr.C.’hry,sler Corp., 292 AD2d 1 18, 

741 NYS2d 9 [ 1 st 13ept 20021). The standard on a motion to dismiss a pleading for fiilure to 

state a cause of action is iiot whether the party has artfully drafled the pleading, but whether 

dceming the pleading to nllcgc whatcvcr can bc reasonably implied from its statements, a cause 

of action can be sustained (,see Stendig, fnc. v Thonz Rock Rtlalfy Co., 163 AD2d 46 [ 1 st Dept 

19901; Levilon Mmujacttdring Ck., lnc. v /31z~mht.r.g, 242 AD2d 205, 660 NYS2d 726 [ 1st Dept 

19971 [on a riiotioii for dismissal for failure to state a cause o l  action, the court musl accept 

factual allegations as true]). When considcririg a motion to dismiss fix hilure lo state a cause of- 

action, tlie pleadings must be liberally construed (see, C:PJ.,R $3026). On a iiiotioii to dismiss 

niadc pursuant to CPLR 5 321 1 , the court must “acccpt tlic facts as alleged in tlie complaint as 

true, accord plaintills [lie bcncfit of cvciy possible favorable iiilerence, and determine only 

whether the f k l s  21s alleged fit into any cognizablc legal theory” (Leon v Murlincz, 84 NY2d 83, 

87-88, 614 NYS2d 972, 638 NE2d 5 1 1 [ I  9941). Ilowcver, in those circumstniices where the bare 

legal conclusio~is and factual allegations are “flatly contradicted by documentary evidence,” they 
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. . . .. . . . . . . . .. - . . . . . - . . . . . - 

are not presumed to be true or accorded every favorable inference (Rinndi v Beeknzrxn Hill House 

Apt. Corp., 257 AD2d 76, 81,692 NYS2d 304 [lst  Dcpt 19991, afld94 NY2d 659,709 NYS2d 

861, 73 I NK2d 577 [2000]; Klicberi v McKoan, 228 AD2d 232,643 NYS2d 114 [Ist llcpt], lv 

deniccl89 NY2d 802, 653 NYS2d 279, 675 NE2d 1232 [1996], and the critcrioii beconies 

“whether the propoticnt oi‘the pleading has a cause of action, riot whctlicr he has stated onc” 

(Gzigpnheinter v Ginzbzq,  43 NY2d 268,275,401 NYS2d 182, 372 NE2d 17 [1977]; w e  also 

l m t z  1’ Mwliriez, 84 NY2d 83, 88, 61 4 NYS2d 972, 638 NE2d 5 1 I [ 19941; Ark Dryunl Park 

C.’WJJ. v Hryirnt Park Hestorcrtion Corp., 285 AD2d 143, 150, 730 NYS2d 48 [Ist Dcpt 2001 J ;  

WFU ‘/clecom., Inc. v NYNEXCorp. , 188 AD2d 257, 259, 590 NYS2d 460 [ I  st Dept], lv denied 

81 NY2d 709,599 NYS2d 804, 616 NE2d 159 119931 [CPLK 321 1 motion grantcd where 

dehidant submitted letter from plaintifl’s counscl which Ilatly contradicted plaintiffs cui-rcnt 

allegations of prima fiicic tort]). 

Thc first, third, and fourth causes of action in the Lekowitz Amended Coniplaiiit allcge 

claims for legal malpractice. ‘1’0 cstablish rl cause of action to recovcr damages for legal 

nialpractice, a plaintiff must provc (1) that the dcfcndaiit attorney failcd to exercise that dcgrce of 

care, skill, atid diligence commonly possesscd by a member of the legal community, (2) 

proxiniate causc, (3) damages, and (4) that tlic plaintilI‘would have been succcssf~il in  the 

underlying actioii had the attorney exercised duc care (Prudential Jns. C’o. qf’Am. v Dewey, 

Bnllor7tinc, Bzishhy, Pdrizcr & Wood, 170 AD2d 108 [ 1 st  Dept 1 99 11, L@ 80 NY2d 377 11 9921, 

rem-g denied 8 1 NY2d 955 119931). To sustain a cause of action h r  legal malpractice, r? party 

iws t  show that an attorncy failed to exercisc “the ordinary rcasunable skill and knowledge” 

coiiiriionly possessed by a member of thc lcgal profession (Lko-ly & Darhy, P. 1.’. v KS’I 
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Inlcrxntional, lnc., 9S NY2d 308 [2000]). ‘1’0 establish the eleiiients of proximate cause and 

actual dainagcs it niust bc shown that the plaintiff would have had a favorable outcome but f x  

thc attorney’s negligence (Uuvis v Klein, 88 NY2d 1008 [ 19961; Carmd v Lzrnncy, 70 NY2d 169 

119871). An attorney may be liable for his or her ignorance oftlic rules of practice; failure to 

coinply with conditions precedent to suit; neglect to prosecute or defend an action; and the M u r e  

to conduct adequate legal research (Shopsin v Sihcn & Siben, 268 AD2d 578 [2d Ilcpt 20001). 

Conccrniiig the first cause of action, thc Lefiowilz Amended Complaint alleges that 

Lelkowitz had posscssioii or knowledge of a docuincnt that would sufficiently deinonstratc thc 

existence of a valid precatory notice aiid that hc failed to act on such information or to sliarc 

saiiic with Plaintiffs upon his teriiiination. Although Plaintiffs pleading lacks a statcrncnt 

containing the words “but for,” it is nonetheless apparent that T’laintifTs have pled an action for 

Iiialpractice. Based on the allegations, the court can jiifcr that “but for” Lefkowitz’s failure to act 

with the degrcc of care, skill, arid diligencc comnioiily possessed by a nicinbcr of the legal 

coininunity the ultiniale outcome would have been diUerent. Dismissal of the h s l  cause of 

action pursuant to CP1,R 32 I I (a)(7) is uiiwarrantcd. 

‘l’hc sccorid cause of action in the Lefkowitz Anicnded Complaint alleges a brcach oi‘ 

contract. ‘1’0 state a cause of aclioii for breach of contract, the proponent of tlic pleading miis1 

specify the making of an agreement, thc performance by that party, breach by the other party, aiid 

rcsultiiig damages (Voir D o h  Resozrrccs LLC 17 Solco C‘onznzunicafions Irzc., 1 1 Misc 3d 107 1 ,  

81 6 NYS2d 702. [Supreme Court New York Ccmiity 20061, citing Fwia v F~iria, 116 AD2d 694, 

695 [2d Dcpt 19861). The essential terms of tlic partics’ pwpxted contract, including the 

spccific provisions of the contract upon which liability is predicated, must be alleged cithcr by 
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reference to or by or attaching a copy of the contract to the complaint (Atlcrnlic V c d  & Lamh, Inc. 

v. Silliker, hzc , 11 Misc 3d 1072, 816 NYS2d 693 (Supremc Court New York County 20061 

ciling C-‘hrysler- C’upifal C’orp. v IIiIIlq? Lgg . -  Fiirrns, Inc , 129 AD2d 927, 928 [1987]; VoIl Delta 

Resources LLC’ v Solro C’onzmztriica1ion.r Inc., 1 1  Misc 3d 1071 citing Sud v Sud, 21 1 AD2d 423, 

424 11 st Dept 19951; Cmiiglia v C3icngo Trihune-New York News Syndiccite Ina ,204 AD2d 

233,234 [ 1 ’I Ikp t  19941). 

Herc, thc Coinplaint alleges that a scrics of Lelkowitz’s actions and inactions constituted 

a breach of thc parties’ retaincr agreement. LcfkowitL’s only objcctioii on this issue rclatcs to 

whcther Plaintiffs have allegcd damages. Again, construing the plcading liberally, the court can 

infer the esistcnce of damages based 011 Lefiowitz’s actions and iiiactioris contributing to 

Plaintiffs’ dclay prosecuting the instant niattcr as it relates to the Dobson Defendants. 

Thcrcforc, the branch oi’ Leikowitz’s motion to dismiss the second caiise of action 

against liitn pursuant to CPLR 321 1 (a)(7) is denied. 

As to the third cause of action, Plaintiffs have hiled to allege that Lelkowitz was 

ncgligeiit in allowing the iiiccliaiiic’s lien to lapse. 

PLirsuant to CPLK 32 1 1 (a)(l), a party niay move for judgiiierit disriiissiiig one or Inore 

c ~ u s c s  of action asscrted against hirii on the ground that “a defensc is founded upon docuriieiitary 

evidciice.” Thus, where the “dociiinentary cvidence submittcd conclusively cstablislies a ddensc 

to tlic asserted claims as a niatter ollaw,” disiiiissal is warranted (Leoti v Murlinez, 84 NY2d 83, 

88, 614 NYS2d 972, 638 N.E.2d 51 1 [19941). The lest on a CPLR 321 l(a)(l)  motion is whcthcr 

the documentary cvidence submitted “conclusively eslablislics a defense to thc asserted claims as 

a matter d l a w ”  (LScoll v Hell Allrrnfic ( ’otp, 282 AD3d 180, 726 NYS2d 60 [l” Dept 2001 I 
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ciliny Leon v Murtinez, 84 NY2d 83, 88, siqira; I M O  Indm,  Inc. v Anderson Kill & (Nick, P, C., 

267 AD2d 10, 1 1,699 NYS2d 43 l l g t  Dept 19991). 

Where documentary evidence and undisputcd facts negate or dispose of lhe claims in the 

complaint or conclusively establish a defensc, dismissal may be granted pursuant to CPI,K 

321 I (a)(l) (Bi017di v Beekmnn Hill Hozrsing Ap/. C‘orp., 257 A132d 76, 692 NYS2d 304 11’‘ Depi 

19991; Klichcrt v McKoun, 228 AD2d 232, 43 NYS2d 1 14 11’‘ Dept 19961; Gephudl v Mor,q:an 

Giica~uify Trust Co of’ N. I:, 19 1 AD2d 229, 594 N Y  S2d 248 [ 1 st Dept 19931; Juliano v 

McEnlec, 1 SO AD2d 524, 541 NYS2d 232 [ I  st Dept 19891; see ~ilso Leon v Mwlinez, 84 NY2d 

83, 88, 014 NYS2d 972, 638 N.G.2d 51 1 [ 19941; /+’rank v DuimlcrC‘hrysler (Torp., 292 AD2d 

1 18, 74 1 N YS2d 9 11 ’‘ Depl 20021). 

‘I‘he aforeinentioncd docuinciitary evidence establishcs that Dobson & Pinci filed the 

mcchanic’s lien and that it expired by operation of law prior to Plaintiffs retention of- Lefkowitz. 

Therefore, it is hipossible to allcgc a cause of action against Lcfkowitz oii this issue. 

With regard io tlic fourth cause ofaction, Plaintiffs have failed to allege that Lefkowitz 

was negligcrit i n  l i s  inactions relating to GBL $ 399-c. In opposition to Lefkowilz’s motion, 

Plaintiffs citc to Ryqzrcii 17, Professional C’onsf. Servioe.s, 25 AD3d 43, 803 NYS2d 139 [2d l k p t  

2005]), which was the first reported decision to addrcss GBL 5 399-c. Thc pctitioiiers in Rugucri 

were consumers who brought an action in Supreme Court against their architcct and getieral 

contractor for malpractice, brcach of contract, and deccptivc trade praclices. ‘1’11~ rcspondeiits 

Iziovcd to stay tlie proceeding and compel arbilration. Plaintiffs opposed the motion on the 

ground that GBL 399-c prohibits iiiandatory arbitration clauses in contracts for the sale or 
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purcliasc of corisuiner goods. The court denied the respondents' motion and stated that GHL 5 

3 99-c was"designed to prevent sales contracts [for consumer goods] from including clauses pre- 

corniiiitting co~is i~~i icrs  to arbitratc disputes rather than rcsort to Small Claims suits, refusal to 

pay for defcclive goods, or othcr remedies" (Iiagucci, 25 AD3d at 46, 803 NYS2d at 143). 

Since thc statutc was not designed to protect noli-coiisuiners from thcir own inclusion ol' 

mandatory arbitration clauscs Plaintii'is cannot now allege that the clause they inserted into the 

Contract is void. Thus, dismissal of the fourth cause of action pursuant lo CPLR 321 l(a)(7) is 

war ranted. 

Mo/ion to Uisntiss - CPLR 32 I I (a)(S) 

I ,elkowitz also maintains that he is cntitled to dismissal of the complaint on the ground of 

co I 1 at era I estop pe I ,  

Collateral estoppel, or issue preclusion, is iiivokcd when the cause of action in the second 

procecding is dil7'ercnt froin that in the first and applies to a prior detcrmination ofan issue 

which was actually arid nccessarily decidcd in thc earlier case (l;)~rin2lerC.~hry.sl~r Corp. v +itzcr, 

.szq~r~r). It is confined to tlic point actually determined and applics only to issues which were 

actually litigated, not to those which could have been litigated (id.). In ordcr for tlic doctrinc 01. 

collateral estoppel to apply, two requirements iiiusl he satisficd: the party scekirig the bencfit of 

the doctrine must prove that the idcntical issue was decided in the prior action and is decisive in 

the current action, and that the party to bc precluded from relitigating the issue had a fu l l  and h i r  

opportunity to contest lhc prior determination (nain?lcr-C'lIry,s~~r C:'orp. v ,S'?ilzer). The doctrinc 

olcollateral estoppcl precludes a party froin relitigating an issue which has been previously, 
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actually and necessarily decided against him or her in a prior proceeding in which there was a full 

and fair opportunity to litigate the point (Knz~finm v Eli Lilfy & Co., 65  N.Y.2d 449, 455). The 

doclrine is applicable riot only to court dccisions, but to prior dcterniinations made in 

administrative ibruins that arc “quasi-judicial” in nature and govemed by “procedurcs 

substantially similar to those uscd in a court ollaw” (Ryan v New Yo& Telephone C,’o., 62 NY2d 

494, 499; see a1.s.o .Johnson v 1’eni.l Mutual Life Insuruncc Ch., 184 AD2d 230, 23 1, lv. app, dcn., 

80 N.Y .2d 757). “[‘l’lhe burden rests upon the proponent of collateral estoppel to dernoiistrnte 

h e  iderilicality and dccisiveness ol’the issuc” (Ryan, supra 62 N Y 2 d  at 501; C.’cpituf Telephone 

Co., lnc. v Pultersonville 7’elcphone Clo., Inc., 56 NY2d 1 1,  18; Schwnrtz v Public ArZmin., 24 

NY2d 65,  73). Tlic opponent, on 1he nthcr hand, has the burden of establishing the absence o f a  

full and fair opportunity to litigate the issue in the adiiiinistrativc hearing (Ryan, supra 62 NY2d 

at 501 ; Capi1d Telephone, ,s.ipm 56 N.Y.2d at 18). 

As to the iirst cause o f  action, a deteimiiiation of whether Leikowitz was negligent in  

failing to disclose Ferrante’s .Tunc 2000 Letter has not hcen made. Similarly, no prior 

determination has iiiadc conccrning the allegatioiis supporling Plaintiffs’ cause o l  action for 

brcach of conlracl. Thcreforc, dismissal or the first and sccond causes of action 011 the ground of 

collateral estoppel is dcnied. 

1,cfkowitz also maintains that lic is entitled to sumlimy judgment on all causcs of action 

asserted against him. 

Here, Lelkowitz has not satisfied his burden to establish that the cause of action for 
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malpractice has no merit sufficient to warrant the court as a matter of. law to direct judgment in 

his f:dvor. As already noted, the submissions include sufficient findings from which a ilcl finder 

may infcr that 1,cfiowitz was awarc of tlic disposition of FciTante’s June 2000 Ixttcr and that hc 

failed to advise the courts and Plaintif’i’s 01’ its existence. Issues of i ic i  exist as to whether the 

Letter was timely and as to whether Lefkowitz was negligent for failing to dispute the Owner’s 

allegation that the Letter did riot exist a s  well ;is lor not disclosing the Letter’s existence to thc 

courts. Issues also exist as  to whether Plaintiilk woiild have been able to recover thoirgh 

arbitration and, wlietlier Leikowitz’s actioidinactions were inconsequential. 

Additionally, an issue of fkA exists a s  lo  whether Lefkowitz breached the Retainer 

Agrement, and if so, whether such breach resulted in i‘urther damages to Plaintiffs. 

Di.rmi.s.sa1 oj‘Chhrielli ‘s Claims 

It is uncontcstcd and documents substantiate that Lekowitz’s representation was only of 

Union. Accordingly, the claiiiis by Gabriclli against Idkowitz  are dismisscd. 

In light of tlic court’s detcrmjnatioii dismissing Plaintifi‘s’ action against Ferrante, 

Ferrante’ s cross claims against I,cfiowitz are moot. 

CONCLUSION 

In accordance with the foregoing, motion seq. 10 and 1 1 are coiisolidatcd for disposition 

as hllows: 

O l ~ I ~ l ~ K E I l  that the Order lo Show Cause (seq. 10) by defendant Frank Ferrante for 

sumiiiaiy judgmcnt pursuant to CPLR 32 12 dismissing the claims asserted i n  the Plaintiffs’ 
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Amended Verificd Complaint as against defendant Ferrante is granted in its entirety; and it  is 

furlher 

ORDERED that thc Order to Show Cause (scq. 1 1 )  by dcfcndant .Icrry Lekowitz fbr 

disiiiissal of the Ainciidcd Complaint of the Plaintiffs pursuant to CPLR 321 I (a)(7), 321 I (a)(l), 

32 I I (a)(5), sumiiiary judgment dismissing thc Aniended Complaint and the cross-claims 

pursuanl lo CPI,K 3212, and dismissal ofthc claims of Frank Gabriclli pursuant to C'PLK 321 1 

(a) (7), is granted to the extent that ( I )  dismissal of the first cause of action for lcgal malpractice 

is dcnicd; (2) dismissal of the second cause of action for breach of contract is dcnicd; (3) 

dismissal of the third causc of action is granted; (4) dismissal of the loburth cause of action is 

grantcd; and ( 5 )  dismissal of the cross-claims asscrted against him is granted as moot; and it is 

iurther 

ORDERED that defendant Frank Ferrantc shall scrvc a copy of this ordcr upon all parties 

within 3 days. 

This constitutes the decision and ordcr oflhe Court. 

Dated: April 20, 2007 
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