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SCANNED ON 412512007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justice 

PART 59 

PETER KAPLAN, 

SPECTRON ENERGY I N C .  

Index No.: 10891 5/06 

Plaintiff, 
Motion Date: 1211 9/2005 

- v -  
Motion Seq. No.: 04 

Defendant. Motion Cal. No.: $7 

The following papers, numbered 1 to 5 were read on this motion to replead. 

PAPERS NUMBERED 

Notice of MotiodOrder to Show 

Answering Affidavits - Exhibits 

Replying Affidavits - Exhibits 

0 Yes No 
i 

Cross-Motion: 

Upon the foregoing papers, 

By Order dated September 12, 2006, this court granted 

plaintiff's motion f o r  reargument of t h e  court's August 22, 2006, 

Order dismissing plaintiff's complaint and modified its prior 

Order only to the extent of stating that dismissal was without 

prejudice to plaintiff's ability to seek leave to amend the 

complaint. Plaintiff now seeks such relief. 

Defendant argues t h a t  the court should reject plaintiff's 

motion because the am ndment is not meritorious. However, the 

cases cited by the d e f e n d a n t  merely stand for the proposition 

t h a t  where leave t o  amend is s o u g h t  in response or opposition to 

a motion for summary judgment, the movant is required to p r o v i d e  
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an aff1davi.I. o f  m e r i t .  

a u t h c i r i t y  Lhat r e q u i r e s  an a f f i d a v i t  of m e r i t  t o  b e  p r o f f e r e d  a s  

part of  

mot i o n  f o r  p o s t - j o i n d e r  o f  i s s u e  summary d i s m i s s a l  o f  the 

e x i s t . 1  rig compla in t . .  

p l a i r i L i f f ’ s  mo t ion  t.a amend i s  u n t i m e l y  i s  a l s o  i n c o r r e c t  on t h e  

r e c o r d  i n  front of  t h e  c o u r t  a s  t h e  c o u r t  o n l y  g r a n t e d  l e a v e  to 

t h e  p l a i , n t i f f  t o  amend the c o m p l a i n t  by  Orde r  dated September  1 2 ,  

2 0 0 6  and e n t e r e d  September  2 6 ,  P l a i n t i f f  f i l e d  t h i s  motion 

on Oc tobe r  12, 

c o u r t ’ s  Order and t h e r e f o r e  t h e  t i m e l i n e s s  o f  t h e  a p p l i c a t i o n  is 

Defendant  has f a i l e d  to c i t e  any 

mot ion  t o  amend a compl.aint  absent p r e j u d i c e  o r  a 

F u r t h e r ,  d e f e n d a n t ’  s argument  t h a t  

2006. 

2006, w i t h i n  t.hree weeks of  t h e  e n t r y  of the 

n o t  i n  i s s u e .  

F i n a l l y ,  t h e  c o u r t  agrees w i t h  p l a i n t i f f  t h a t  the amendment 

is p r o p e r .  

t h e  r e c o r d  held t h a t  p l a i n t i f f ’ s  c l a i m s ,  based upon p l a i n t i f f ’ s  

a l l e g e d  t e r m i n a t i o n ,  c o u l d  n o t  be m a i n t a i n e d  u n d e r  t h e  F i r s t  

Department  d e c i s i o n  i n  J a f f e  v Paramount Communications, I n c .  

(222 A D 2 d  1 7  [l” Dept 1 9 9 6 1 )  b e c a u s e  t h e  c o n t r a c t  set f o r t h  t h a t  

any t e r m i n a t i o n  had t o  be i n  w r i t i n g  and  t h e r e  was no a l l e g a t i o n  

of  such  a w r i t i n g .  

r e a r g u e ,  p l a i r l t i f f  r a i s e d  t h e  i s s u e  t h a t  t h e  c o n t r a c t  d o e s  n o t  

n e c e s s a r i l y  r e q u i r e  w r i t t e n  n o t i c e  by the plaintiff t o  r e s i g n  

from his  employment .  The d e f e n d a n t  d i s a g r e e d  and  a r g u e d  t h a t  

I n  d i s m i s s i n g  t h e  o r i g i n a l  c o m p l a i n t ,  t h e  c o u r t  on 

A t  o r a l  argument  on the p r i o r  mot ion  t o  

three month ’ s  written l- lotice was r e q u i r e d .  Partly, the i s s u p ,  

-2- 

[* 2 ]



t u r n e d  o n  t.he d i f f e r e n c e  between t h e  c o n t r a c t ' s  u s e  o€ t h e  term 

" t e r m i n a t ~ i o n "  used in Parag raph  3 v e r s u s  t h e  term " r e s i g n e d "  i n  

Pa rag raph  4 of t.he c o n t r a c t  c o n c e r n i n g  t h e  payment of  bonuses .  

The re  i s  a c o l o r a b l e  ar.gurnent for p l a i n t i f f ' s  i n t e r p r e t a t i o n  of 

t h e  c o n t r a c t  and thus t h e  fact.2 a l l e g e d  i n  t h e  p r o p o s e d  amended 

c o m p l a i n t  have : ;uff i  c i e n t  m e r i t  t o  j u s t i f y  t h i s  court's e x e r c i s e  

of d i s c r c t i o n  in allowing t+he amendment. O f  course, d e f e n d a n t  

s h a l l  have t h e  o p p o r t u n i t y  under  CPLR 3 2 1 1  a n d  3 2 1 2  t o  challenge 

t h e  amended p l .ead iny  i f  a n d  when it s o  c h o o s e s .  

A c c o r d i n g l y ,  it i s  

ORDERED t h a t  t h e  p l a i n t i f f ' s  mot ion  f o r  l e a v e  t o  amend t h e  

c o m p l a i n t  i s  GRANTED and t h e  amended c o m p l a i n t  i n  t h e  proposed 

form annexed t o  t h e  moving papers  s h a l l  be served, 

t h i s  Orde r  w i t h  n o t i c e  of e n t r y  t h e r e o f ,  w i t h i n  30  days of  t h e  

e n t r y  o f  t h i s  Order; and i t  i s  f u r t h e r  

w i t h  a copy of 

ORDERED t h a t  d e f e n d a n t  s h a l l  s e r v e  a n  answer  t o  t h e  amended 

c o m p l a i n t  w i t h i n  such t i m e  delineated in the CPLR; and it is 

f u r t h e r  

ORDERED t h a t  t h i s  a c t i o n  i s  RESTORED t o  t h e  court's pre-note 

of  issue c a l e n d a r ;  a n d  i t  i s  further 

O R D E R E D  t h a t  t h e  p a r t i e s  a r e  d i r e c t e d  t o  attend a 

p r e l i m i n a r y  c o n f e r e n c e  on May 1 5 ,  2 0 0 7 ,  in IAS P a r t  5 9 ,  Room 

1 2 5 4 ,  113. C e n t r e  S t r e e t ,  at. 9:30 A.M. 
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This is the decision and o r d e r  of the c o u r t .  

Dated: A p r i l  17, 2007 ENTER:  

1 ,I !. jl ;,)! :! ’ ,’ 

J. S. C. 
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