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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YOIX: PART 60 

PROPOCO, INC., d/b/a 
PROFESSIONAL SERVICES. 

Plaintiff, 

-against- Tndex No.: 603 121 /2006 

NORTH GENERAL HOSPITAL, 

APPEARANCES : 

l'or Deleendant: 
Windel Mam T,ane & Mittendorf, LLP 
156 West 56"' Street 
Ncw York, New York 10019 
(John D. Holden, Esquire 
Craig P. Murphy, Esquire) 

F 
For Plaintiff: 
Weiss 6r. Zarett, P.C. 
3333 New Hyde Park Road 
Suite 21 1 
New Iiydc Park, New 
(Michael D. Brofman, 

2007 

FKLEI), J.: 

In this action, plaintiPlPropoco, hic. sues dcfcndant North General Hospital lor failing 

to pay for services pursuant to a service agrccmcnt between the parties. More spccifically, 

plaintiff alleges that defendant did not pay thrcc and one-half months ofserviccs, as well as 

certain terniination payments under the agrccnicnt. Plaintiffs claims against defendant are 

based 011 the doctrine of account stated and breach of contract. 

hi response, defendant asserts various affirmative delenscs, as well as a counterclaim 

alleging that the substandard scrvices purportedly rendered by plaintiff constituted a breach 

of tlic agreement, which led to financial losses by defendant. 
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Plaintiffhas moved, pursuant to CPLR 321 1, to dismiss dcfcndant’s countcrclaini, and 

pursuant to CPLR 3212, for siiinniaryjudgrnent in its fwor with respect to the various claims 

asserted in its complaint. For the reasom staled below, the motion to dismiss defendant’s 

counterclaim is grantcd, and partial summary judgincnt is graiitcd in favor of plaintiff with 

respect to its claims based on account stated. 

According to the complaint, plaintiff is a provider of various building management and 

clinical cnginccring scrvjccs to hospitals. On January27,2005, plaintiffentered into a service 

agreement with defendant, a hospital serving the Harlem community in New York City (thc 

Contract). The commencement date of the Contract was February 1, 2005, with a term 

continuing for three years, unless terminated earlier by either party. Pursuant to paragraph 

12A of thc Contract, the non-breaching party may terminate the Contract for cause, by 

providing the othcr party with a notice to cure, and if not cured within 60 days, tlic party 

giving notice may lenninate the Contract upon a further 30 days rioticc of tcrmination. 

Pursuant to paragraph 12C, the Contract may also be terminated by eithcr party without cause, 

by providing 120 days of advance notice. Under paragraph 12B, in thc cvcnt defendant fdils 

to pay plaintiff any amount due, plaintiff must provide defendant with a 30 days notice of 

nonpayment, arid ifpayment is not inadc within 30 days, plaintiff may terminate the Coiitract 

upon the expiration of such 30 day period. The Coiitract rcquires that all notices be in writing. 

Moreover, pursuant to the Contract, fees lor services must bc paid by defendant on a monthly 

basis, with payment due on or bcfore the 15“’ day of each month. Starting on Fcbruary 15, 

2006, the niontlily fce for services rendered by plaintiff was incrcascd to approximately 

$25,000. A copy of the Contract is annexed as Exhibit “A” to plaintiffs motion. 
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The coiiiplaiiit allegcs that defendant made payments only through March 2006, but 

did not pay the invoices for April, May and June, 2006, in the aggregate amount of 

$75,078.75. Copies of the unpaid invoiccs arc attached as Exhibit “E” to plaintiffs motion. 

The complaint also alleges that, bccausc of such non-payment, plaintiff sent defcndant a 

notice on July 11, 2006 (the Payment Dcfault Notice), pursuant to paragraph 12B of thc 

Contract. A copy of the Payment Default Notice is attachcd as Exhibit “F” to plaintifI‘s 

motion. By letter dated July 14,2006, counscl for defendant notified plaintilf that dcfendant 

was tcnninating tlic Contract, effective immediately (thc Tcrniination Notice). 111 the 

Termination Notice, a copy of which is annexed as Exhibit “G” to plaintiffs motion, 

defendant alleged, among other things, that plaintiff breached Ihe Contract by failing to 

provide quality services, as rcquircd by the Contract. 

Aftcr dcfciidant failed to pay the outstanding iiivoiccs in accordance with the Paynient 

Dcfault Notice, plainliff comincnced the instant action, and asscrtcd four causes ofactioll in 

its complaint. Tlie first and second causes of action are based on the doctrine of account 

stated, and seek a recovery of$75,078.75 (plus interest), the sum of thc unpaid invoices. Thc 

third cause of action seeks a rccovcry of $1 1,678.92, for unpaid serviccs rendered by plaintiff 

from 3uly 1 ,  2006 through July 14, 2006. The fourth cause of action seeks a recovery of 

$1 00,105.00, which represciits four additional inoiithly payments, if the Contract is deemed 

to havc bcen temiinated by defendant without cause. 

In  its answer, defciidant asserts various alfirmative defenses, including, among others, 

estoppel, accord and satisfaction, and brcach of contract by plaintiff. Defendant also asserts 

a countcrclaim against plaintiff in an amount of $2.5 million, based on plaintiff s alleged 
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breach of the Contract, by failing to providc industry standard services. 

In considering a CPLR 321 1 motion to dismiss, the court is to determine whether a 

claimant’s pleadings state a cause of action. “The motion must be denied if from the 

pleadings’ four corners, fictual allegations are discerncd which takcii togctlicr nianifcst any 

cause ofaction cog-~izablc at law [intcnial quotationinarks oniitted].” RichbcllIrfo. Scwices, 

h. v Jupiter Pnrtiters, L.P., 309 AD2d 288, 289 (1” Dept 2003), quoting 511 W. 232’Id 

Owners Corp. v Jciznfer Reully Corp., 98 NY2d 144, 151-152 (2002). The pleadings arc to 

bc allorded a “liberal construction,” and the court is to accord the claiiiiant “the benefit o l  

every possible favorable inrerence.” Leon 11 Murtinez, 84 NY2d 83,87-88 (1994). However, 

wliilc factual allegations iii a claimant’s pleading should be accorded a “lavorablc infcrcncc,” 

bare legal conclusioiis and inherently incredible Fxts are not entitled to preferential 

consideration. Sud v Szd, 21 1 AD2d 423, 424 (1” Dept 1995). Moreover, “[wlhcn thc 

moving party [seeks dismissal and] offers evidentiary material, the court is required to 

dctcrminc wlictlicr the [claimant] has a causc of action, not whether [he or] she has stated 

one”. Asg&ir v Triizguli iieal(y, Inc., 1 8 AD3d 40S, 409 (Znd Dept 2005). 

On the other hand, in considering a motion for sunimaryjudgment pursuant to CPLR 

3212, the Court o l  Appeals has notcd, in Alvurez v Prospect Hospital (68 NY2d 320, 324 

[1986]}, that: 

[Tlhe proponent of a summary judgment motion must make a prima facie 
showing of eiititlcmcnt to judgment as a matter of law, tendering sufficicnt 
cvidencc to dcmonstrate the absence of any material issues of fact. Failure to 
make such prima facie showing requires a dcnial of the motion, regardless or  
the suliciency ofthc opposing papers. Once this showing has been made ... 
the burden shifts to the party opposing the motion for summary judgment to 
produce evidentiary support in admissible form sufficient to establish the 
existence of material issues offact which require a trial of thc action [internal 
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citations oniittcd.] 

Following thc Court of Appeals' guidancc, the lower courts unifornily scrutinize 

motions for summary judgment, as well as the facts and circunistaiiccs of each case to 

detenniiie whether relief should be granted or denied. See e.g., Martin v Briggs, 235 AD2d 

192, 196 (1 '' Dcpt 1997) ("[ i J n  considcritig a summary judgment motion, evidencc should be 

analyzed in the light most favorable to the party opposing the motion"). However, surmnary 

judgment is generally granted in favor of the movant if there are no material and triable issues 

o l  fact. Frmcis v Bnsic Metal, Inc., 144 AD2d 634 (2nd Dept 1988). 

Plaintiffs Motion To Dismiss Defcndant's Couiitcrclaim 

Within tlircc days after the receipt of plaintiffs Payment Dcfault Notice, defendant 

dispatched its Termination Notice, informing plaintiff that the Contract was terminated 

immediately. In the Teiiniiiatioii Notice (and its opposition to plaintifl's motion to dismiss), 

defendan1 asserted, among other things, that plaintiff failed to (1) staff a competent hll-time 

site manager and other personnel at the hospital, (2) maintain the hospital's fire safcty and 

HVAC systcms, and (3) prepare an appropriate report discussing the life safety code 

deliciencies at the hospital and the corrcctivc actions undcrtakcn to remedy such deficiencies, 

which led the Joint Coniniission on the Accreditation of Health Organizations (JCAHO) to 

force thc hospital to go 011 emergency medical services diversion, resulting in a substaiitial 

drop in paticnt admissions and revenue losses to the hospital. Hence, defendant contends that 

plaintiff cannot enforce the payment provisions ofthc Contract, whcn plaintiff itself breached 

the Contract by providing substandard services. 
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Plaintiff rcfutcs defendant’s allegation of malfcasancc or breach of contract. More 

importantly, plaintilf contcnds that, because defendant did not provide a notice of curc with 

rcspcct to any alleged malkasance or breach of contract, as required by paragraph 12A of thc 

Contract, defendant is precluded from asserting a counterclaim for damages. Such contention 

is supportcd by prevailing law. See e . g ,  Rchh v Luke George Ventures. hit, 223 AD2d 986, 

987 (3d Dept 1996) (court found unconvincing defendant’s claim that its Fdilure to comply 

with the cure notice procedures prior to terminating plaintiffs’ employment for alleged 

substandard performance was immaterial, and upheld lower court’s grant of partial summary 

judgment in  fwor of plaintiffs OII the issue of liability); Frz4in-Coln0,z Corp. v Ningnra 

Frunliw Trnnsportation Aulhorily, 180 AD2d 222, 233 (4Ih Dcpt 1992) (court dismissed 

defendant’s counterclaim against plaintiff lor alleged contract delault, and lound defendant’s 

ternination of plaiimtilf without providing thc rcquisitc cure notice wrongful, because it 

deprived plaintiff of its contractual right to cure the alleged deIalilt). 

Defendant argues unpersuasively that its failure to provide cure notice undcr thc 

Contract was immatcrial, because plaintiff had already terminated the Contract pursuant to 

the Payment Default Notice, which pre-dated delendant’s Termination Notice. However, the 

Payment Default Notice was siiiiply a notice to delendant to curc thc payment defaull in 30 

days, and if a cure was not timely made, plaintillnmight exercisc its right to terminate the 

Contract. This is in stark contrast to the Termination Notice, which, by its tcrnis, temiinated 

the Contract immediately, without affording plaintiff an opportunity to cure m y  alleged 

contract breach or defwlt. 
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Relying on Rnttigan v Commodore Int ’I, Ltd. (1 989 WL 15 1678 [SD NY, Dec. 8, 

1989]), defendant contends that damages arising from a breach of contract counterclaim is 

distinct Iroin a contract terniinatioii counterclaim, and is not precluded by a contractual notice 

requirement. In Ruttigrin, the district court acknowledged that “under New York law, a 

patty’s failurc to coiiiply with a condition precedent [such as a cure notice requirement] may 

bar that party from asserting breach of contract.” Id. at “4 (citations oinittcd). However, in 

the context of ruling on the plaintifl‘s request to preclude evidence as to his own purported 

misconduct, the federal court opined that “[tllie conditions precedent that dcfcndant has failed 

to satisfy [the cure notice] relate only to the lerniination provision of the contract, and do not 

allect damage actions brought undcr thc contract as a whole. Defendant is not suing for 

termination; rather, it sues for damages allegedly caused by plaintiffs brcach of duties under 

the contract.” Id. Notably, thc district court did not cite any case law in support of its 

opinion. 

Rcrlliguii is not dispositive. First, it is axiomatic that decisions of federal courts arc 

not binding 011 state courts in cascs involving non-federal questions. Mcrrill Lynch, Pierce, 

Fermer & S ~ i t h ,  Inc. v McLeori, 208 AD2d 81, 83 (lst  Dept 1995) (citations omitted). 

Moreover, as discussed above, Ncw York statc courts have held that a party’s failure to 

provide contractually required cure notice generally prccludcs that party from seeking brcach 

o r  contract damages against the other party. Rehh and Fruin-Colrron, supra. New York law 

pennits contract teniiiiiatioii without the requisite cure notice only in limited situations. 

AIIhrand Discount Liquors, l t i c  v Times Squares Storcs Cory., 60 AD2d 568, 568 (2d Dept 

1 977) (whcn tlic noiipcrfonning party has expressly repudiatcd the contract); Delvccchio v 

7 

[* 8 ]



Rnyside Chtysler Plyinouflz Jeep Eugle, Inc., 271 AD2d 636, 539 (2d Dept 2000) (whcn the 

breach was incurable). Here, defendant does not allege the existence of any lirnitcd situation, 

which would warrant an cxccption to the cure notice requirement. Furthermore, subsequent 

to Ruttigun, the district court has held that a claimant’s failure to provide the opposing party 

with thc required cure notice prior to contract termination precludcd his rccovcry of damages 

against such party under the employment contract. See Needhwn v Cundie ’s /nc., 2002 WL 

1896892, “3 (SD NY, Aug. 16, 2002), ujfd 65 Fed Appx 339 (2d Cir 2003) (granting 

dcfcndarit summary judgment, because plaintiffs failurc to givc curc notice constitutcd a 

matcrial brcach of the parties’ contract, which released defendant from plaintiffs contract 

damage c I ai IN s) . 

Based on the foregoing, that branch of plaintiffs motion sccking a dismissal of 

defendant’s countcrclaini against plaintiff for purported breach of contract is granted. 

Plaintiffs Motion For Summary Judgment 
On Its First and Second Causes of Action 

The first and second causcs of action both sound in account stated and seek a rccovcry 

of $75,078.75 (plus interest), the aggrcgatc amount of three unpaid invoices. The first cause 

of action seeks interest from April 15, 2006, and the second from July 7, 2006. Because 

neither thc Contract nor thc invoiccs spccify an intcrcst ratc, intcrcst (if any) shall accrue at 

tlic ratc 01‘9% pursuant to CPLR 5004, from the date when plaintiPfserved defendant with thc 

Paymcnt Dcfault Notice (July 1 1,2006), if thc causcs of action arc mcritorious, as explained 

below. 

An “account stated” is “an agreement between the parties to an account based upon 

prior transactions between them with respect to the correctness of the separate items 

8 

[* 9 ]



coiiiposiiig the account and the balance due, if any, in favor of one party of thc othcr.” Shea 

& ~ o i d d  v Burr, 195 AD2d 369, 370 (1” Dept 1993), quoting Chisholni-Ryder Co., Inc.. v 

Sommer & Sontrner, 70 AD2d 429, 431 (4th Dept 1979). Under this doctrine, “where an 

account is made up and rendered, he who receives it is bound to exaiiiiiie the mine .,. if hc 

admits it to be correct, it becomes a stated account and is binding on both parties - the balance 

bciiig the debt which may be sued Tor and recovered at law ... .” Lockwood v 7‘horne, 1 1 NY 

170, 174 (1854). Because a party receiving an account statement must cxamine it and make 

all necessary objections, an agreeiiieiit to pay a dcbt may bc irnplicd if the party keeps the 

slatement without objecting to it within a reasonable tiine, unlcss fraud, mistake or other 

cquitablc considerations are shown. Rosenniari Colin Freund Lewis & Coheri v Neuman, 93 

AD2d 745 ( 15‘ Dept 1983); Krurner, Levin, Nessen, Kclmin & Frankel v Arorzofj 638 F Supp 

714, 719 (SD NY 1986). 

In this case, the invoices for April, May and Junc 2006 wcrc timely sent to defendant, 

but no objections to these invoices were rnadc by dcfcndant within a reasonable tiine. 

Therefore, under the doctrine o r  account statcd, plaintiff is cntitled to summary judgment i n  

its favor with respect to the first and second causcs of action. However, because these claims 

arc duplicative, the first shall be deemed stricken, with the sccond being treated as thc only 

validly surviving causc of action. 

(a> Plaintiff‘s Third Cause of Action 

Thc third cause of action seeks rccovery in an amount equal to $1 1,678.92, 

rcprcsenting unpaid services rendercd by plaintiff to defendant from July 1,2006 through and 

including July 14,2006. The doctrine oraccount stated, however, is inapplicable to this cause 
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of action, because defendant promptly objected when it  was presented with a statement of 

account by plaintilT. 

In the complaint and the motion, it appears that plaintilf seeks recovery on this claim 

based on the alternative theory of breach of contract. It is axiomatic that in order to prevail 

on a breach of contract claim, a plaintiff must establish all ofthe following: (1) existcncc of 

a binding contract; (2) plaintiffs performance ofthe contract; (3) deleendant’s inaterial brcach 

of the contract; and (4) resulting damages. See c.g., Furia v Furia, 1 16 AD2d 694 (2d Dept 

1986); ./a American Enterprises, Ltd. v DSA Direct, LLC, 2006 WL 2 I6680 (Sup Ct, NY 

County 2006). 

Although deleendant’s brcach of contract countcrclaim seeking affinnative recovery 

(in an amount of $2.5 million) against plaintiff has bccn disniissed, for the reasons stated 

above, defendant also asserts that plaintirl breachcd the Contract, as an affinnative defense 

to plaintiIf’s claims. In its reply brief and affidavit, plaintiff contends that defendant’s fire 

safely system was antiquated at the time it was installcd in 1991, and was the real cause olthe 

violations issued by JCAHO in 2006. However, dcfcndant’s breach of contract allegatioiis 

against plaintiff encornpasscd, in addition to plaintiffs alleged failure to maintain fire safety 

and HVAC systems, other inalfeasancc as wcll, including, among others, plaintiFs purportcd 

failure to prepare an appropriate report to JCAHO discussing the hospital’s sakty codc 

deficiencies, and the corrective actions undcrtaken to remedy such deficiencies. 

Because material issues offact havc bccn raised as to whether plaintiff had pcrformed 

tlic scrviccs pursuant to the temis of the Contract, summary judgnicnt cannot be entered in 

favor of plaintiff with respect to the third cause of action. 
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(b) Plaintiffs Fourth Cause ol- Action 

The fourth causc of action allcgcs that, duc to dcfendant’s improper tcrniination ofthc 

Contract, plaintiff is entitled to treat defendant’s Temiination Notice as a termination without 

cause, pursuant to paragraph 12C of the Contract. In such regard, plaintill seeks a recovery 

of $ 1  00,105.00, an amount represeiitiiig Pour additional monthly payments under the Contract. 

Defendant asserts, among other things, the affirmativc dcfcnsc that thc complaint failcd to 

state a cause of action. 

Pursuant to CPLR 3212 (b), I determine whethcr this causc of action should bc 

dismissed in light of all the papers and proofs submitted by the parties. Tn the Termination 

Notice, defendant asserted, among other things, that the Contract was terminated because of 

plaintiffs alleged failure to provide quality services, as required by the Contract. Hence, any 

argunicrit that thc Contract was terminated by defendant without cause does not withstand 

scrutiny, particularly when documentary evidence clearly demoiistrates the contrary. For this 

reason, the fourth cause of action should be dismissed. 

Accordingly, i t  is 

ORDERED that, plaintilI‘s motion seeking disinissal of dcfcndant’s counterclaim is 

hereby granted; and it  is fiirther 

ORDERED that, plaintiffs niotion sccking summary judgment with respect to the 

sccoiid causc of action asscrtcd in the complaint is hereby granted, with interest accruing at 

nine percent, commencing as o l  July 1 1, 2006; and it is furthcr 

ORDERED hat ,  the first and fourth causes of action asserted in the complaint are 

hereby dismissed, and the Clerk is directed to sever and dismiss thcsc causes of action from 
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the remainder of this proceeding; and it is further 

ORDERED that, thc third causc of action asserted in the complaint shall continue as 

h e  sole remaining cawc of action in this proceeding. 

Datcd: ;///d 7- 

J.S.C. 
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