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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
(-3 / 

INDEX NO. 

- 
"d -26- c-7 

_I 
MOTION DATE - 

- v -  
MOTION SEQ. NO. oa / 

MOTION CAL. NO. 

The following papera. numbered 1 to 7 were read on this motion t d f o r  S~~nlnZ-uy ',wh1.sr-.c f, I ; cu  c/ ~ 1 ~ ~ , ~ ~  
J'APEqS NUMBERED 

[' -3 
4 -5 
L -7 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits _ _ - _  

Replying Affidavits 
-? - - -.-- - 

/No 1 Cross-Motion: 7, Yes 

Upon the foregoing papers, it is ordered t ha t  this motion is decided in 
accordance w i t h  t h e  annexed memorandum decision 
and order. 

Check if appropriate: I..-! DO NOT POST L.L' REFER EN C E 
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PAUL SUNSHINE, 

k? 1 a in t: i f f , 
- CI g a I I1 s t. - 

i N T E l < N A T I O N A L  BARCODE CORPORATIOK 

INDEX NO. 101564/07 

D E C I S I O N  AND ORDER 

321 3 f o r  sumnary j u t i g m c : n t .  in lieu of complaint t:o recover  S t 3 2 , O O O  

and intcrcst 011 a promisso ry  n o t e  ( t h e  "Note"} made payable  to him 

Defendant  admits t h e  Note, but. defcnds on Lhc grou11d t h a t  

it p a i d  P1a.i  n t . i f S '  s s a l a r y  f o r  two y e a r s ,  amnunt_ir.lcj to over 

$400,000, and t h a t  he did not earn it. 

Defendant  a p p o i r ~ t e d  F1 a i n t A f f  as i.ts v i c e  presidcr-lt wi.th A salary 

.In or a b o u t  Nnvernher 2004, 

of $160,000, plus expenses. I k f c i i d a n t  cldims the t o t a l  package was 

had genera ted  a yreat d e a l  of bus i r l c s s  t h a t  w o l ~ l d  l e a d  to i t s  

tinan:: i.al success, 
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which repayment  hecsrrle drie a yes- e a r l i e r ,  namely or., Decernbcr- .7, 

23i15. P l a i n t i f f  s l l e y e s  t ha I -  L)e.‘~endant has r epa id  $7.8, 000 in 

principal a n d  $2, 800 in interesi., cut despite his demands, has 

f a i l e d  and r2 fuscc . l  to rnakc adb+ . r i z j - ! a l  payments s i n c e  the Note 

bezdrne clue or? December: 7, 2005. 

P l a i n t i f f  moves f o r  su.wrrxry judgment in lieu of cornplai nt. 

for the  amount of $82, 000, t oge thc ! :  dit.]: attorney’s fees, c0st.s arid 

disbursernen1:s. Defcr-tdant.. does not  d e n y  t -ha t  it owes P l a i 1 1 t i f . f  on 

t h e  Note, b i i t  claims khat it w a s  one of seve ra l  in tegra te t l  

documents and ayrcernents  exccutcd b e t w e e n  the part. i es. 

argues t-hat it:. has a c o g n i z a b l e ,  I e g i t  h a t e  a n d  bonaf  i.de c l a i m  

against P 1 a i n t . i  ff for breach of h i s  employment agrcement with iI., 

a n d  L h a t  t h i . s  gives r - ise  t o  a cuunt-~?rclairn, scl.off and r i g h t  of 

recoupment agains t .  k h e  amouyit due on t,he N o t e ,  

Defendant 

The Xu‘ote  is an i n s t r u m e n t  for the payrneni: of moncy only, 

and deferiscs r a i s e d  based 01-1 f a r L s  cxt , r i -nsirc  to the Note w i l l  not 

pr~ecli ide C P L R  5 3213 consjderation. k l q r d  v. Weiss, 1 A . D . 3 t J  131 

I 1 i t !kp’ 1. 2003) . M o r e o v e r ,  counter-cr:1.ains for breach nf a 

s i m u 1 t a n e o u s l . y  e x e c u t e d  cmploymcrlt agreement xi 1; rtot. defeat 

s u m i a r y  judqrrwnt O I I  the Nutc. See iouarrl v. W j L i a r w o n  I; Co,, 64 

il.Tj.2d 466, ( d t h  Dep’t 1978) ; Dresdrler Rarilc, AT,. v. MoyseJDiesel, 

T n c . ,  115 A.D.2d 64 (1’’ Dep’t 19861 ; BDO $cic-lman,, T2,P v .  Bioorri, 

7 9 9  N . Y . S . 2 d  153 (Sup. Ct. N.Y. Co. 2004). 

PI ai n t i f f  / s requeF.t Lor a t t o r n e y ‘  3 fees, w h i c h  a r e  

p e r m i t t z d  under: C;ect-.ion 6 of t.he Note, and i n t e r e s t  must- be s e n t  I.o 
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UHUERF:D that P l a i - n t i  'I" z c ; o t i o n  for si1rmar-y judgment  i r l  

1 i . e ~  of compl .a in t  i.s g r a n t e d  a s  :J liability, and he i s  e n t i - t l e c i  to 

judgment: u n d e r  the  No1.e in the drmunL of $82,000, w i t h  interest at 

the stalsLJtory r a t e  from Decembcs- - !, 2005; ant i  it f u r t h e r  is 

O l i D E R E D  thal: the issL:e ~f how m u c h  DefGndant  owes to 

report w i t h  recomrnerndatj ons; and it f u r ' t h e r  is 

O R C E l ~ I < D  tha t .  this motion s h a l l  be held in abeyance 

pencii-nq t-tic report and recommendations of t h e  Special  Referee and a 

mot-ion purs11a~lt: to CPLR 5 4403; and it i s  f l l r t h e r  

OP,DF,RED that a copy of this  o r d e r  w i t 1 1  n o t i c e  of e n t r y  

shall b~ served by hand w i t h i n  45 days on thc  J u d i c i a l  Suppor t  

C)_ f f i ce  ( R o m  311) to a r r a n g e  a clat-e for t h e  r-efcrerlce ho a S p e c i a l  

Rr feme,  f a i - l i n y  w h i c h  the C l e r k  is directel l  to en te r  judqmer l t  in 

f a v o r  o L  P L a i n t  i ff and a g a i n s t  D e f e n d a n t  f o r  $;6'2,000 w i t h  interest .  

from llccerrlber 7 ,  2 0 0 5 ,  t u r j e t h c l -  w i t h  (costs and d i s b u r s e m e n t s  a s  

taxed. 

Gated: A p r i l  
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