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SCANNED ON 412612007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

w w  

PRESENT: DEBRA A. JAMES 
Justlce 

PART 59 

T n  the Matter of 
YTEPIlANTi7  BRADFORD,  

- v -  

Index No.: 1 1 1044105 

Petitioner , 
Motion Date: 11/01/06 

Motion Seq. No.: oozl 
NEW Y O K K  C l T Y  DEPARTMENT OF C O R R E C T I O N ,  Motion Cal. No.: 

Respondent. 

The following papers, numbered 1 to 7 were read on this cross-motion to dismiss. 

PAPERS NUMBERED 

Notice of Motion/Order to Show Cause -Affidavits -Exhibits 1 - 3  
Answering Affidavits - Exhibits 4 - 5  

Replying Affidavits - Exhibits ~ 6 - 7  

Cross-Motion: 

Upon the foregoing papers, 

The court previously denied the respond 

dismiss this CPL 

2006, arid shall now render judgment on the petit-ion following 

upon joinder of issue by the respondent. 

As set forth in this court’s prior Order-, petitioner seeks 

to a n n u l  respondent.’ s April 8, 2005, determination terminating 

h e r -  employment. Petitioner was employed by the respondent as a 

legal coordinator. The parties entered into a negotiated p l e a  

ayreerrient: dated December 3, 2003, to settle certain disciplinary 

charges brought by respondent against petitioner. Under the p l e a  
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.s(~:(:tiori 7.5 t2ncl 7 6  o f  t.he C i v i l  Service Law arid acknowledge  t.hat 

t .h i .5  acc:ept.ance i s  t h e  same as f i . n d i n q  o f  g u i l t  a f t e r  a h e a r i n g . ”  

A s  p a r t  of  t:.Ihe plea agreement t h e  parties executed  a “ P r o b a t i o n  

A q r e e r r i e n t  ~ ‘ o L I ~ L ’ ’  which  s t a t e d  i n  p e r t i n e n t  part 

l j m i t e d  probation for a p e r i o d  of  one  (1)  year l i m i t e d  t.o 
ru l e s ,  r e g u l . a t i o n s ,  d i r e c t i . v e s ,  o p e r a t i o n  o r d e r s ,  
policies Find i n s t i t u t i .  o n a l  o r d e r s  c o n c e r n i n g :  AWOLS, t i m e  
and leave, siqi-1 i n l o u t  p r o c e d u r e s ,  b e i n q  on p o s t  and 
e f f i c i e n t .  performance. . . I have  waived my r i g h t s  a s  a 
t e n u r e d  c m p l o y e e  f o r  t . h i s  probati o n a r y  p e r i o d  a n d  subject 
rnysclf  1.o t e r m i n a t i o n  a s  any  other p r o b a t i o n a r y  employee ,  

By 1et.te-c da t ed  A p r i l  8 ,  2005, t h e  r e s p o n d e n t  t e r m i n a t e d  

p e t i L i o r 1 c - r ’ ~  errLp1 oyment s I :a t j  ng “ E f f e c t i v e  close of  b u s i n e s s  

k7rid;4y,  April 08, 2005, y o u r  services as a p r o b a t i o n a r y  Legal 

C:oo?-ciin;it.(-)r- with I-he N e w  Y o r k  Ci . t .y  Dcpartrnerit. o f  C o r r e c t i o n  are 
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t. 11 e L e i 1.1 

T h e  d i . s t i n c : t i o n  be tween  p r o b a t i o n  “ l i m i t e d  t o  AWOL’s . . . 
1at.enesses . . I a n d  s i c k  l e a v e  v i o l a t i o n s ”  and  “ f u l l ”  
p r o b a t i o n  i s  b e s t .  u n d e r s t o o d  i n  the context of t h e  r i g h t  
o f  t h e  czmployer t.o d i s c h a r g e  t h e  employee  during t h e  
p r o b a t . i o n a r y  p e r i o d .  I t  i s  r e a s o n a b l e  t o  i rifer t h a t  t h i s  
“ l i r n i  Led p r o b a t i o n ”  may o n l y  r e s u l t .  i r i  d i s c h a r g e  w i t h o u t  
charges or a hcar i r - ig  d u r i n g  t.he t e r m  o f  p r o h a t i o r - i  i f  t h e  
p e t i t - i o n e r  v i o l a t e d  t h e  r u l e s  of  t h e  r e sponder i t  
c o n c e r n i n q  a b s e n c e  w i t h o u t  l e a v e ,  l a t e n e s s  and s i c k  
l e a v e ;  w h i l e  t h e  r i g h t s  t o  d i s c h a r g e  him “ a s  a n y  o t h e r  
p r o h a t i  o n a r y  employee" r e q u i r e s  no r e a s o n  w h a t e v e r .  ‘Thus,  
for ins[:anc:e, u n d e r  the l i m i t e d  p r o b a t i o n  d e f i n e d  i n  t-he 
n e g o t . i a t e d  p1.e.a a g r e e m e n t ,  t h e r e  w n i ~ l d  be no r i g h t  t o  
iJ. i s c h a I- q e t h e emp 1 o y c e b e  c a u 5: e o f u n s a t. I,, s Lac t or y w o r k 
per-formarice w i t h o u t  gi v i r i g  t h e  employee riotlice o f  c h a r g e s  
arid a h c a r i n g ;  hut-. “ a n y  o t h e r  p r o b a t i o n a r y  employee”  
r o u l d  he ciisil:har,yed f o r  t h a t .  o r :  any  o t h e r  reason c i r  f o r  

I(. L h e n  becomes t . h e  d u t y  o f  t h c  c o u r t  t o  r e c o n c i l e  t h e s e  
r r o v i  si  c)ns, y i .v ing c f  fect. I.o b o t h  of  them wi thou t .  
iA i s t r> r t inq  t h c  apparer.iL i n t e n t .  of t.ht? p a r t i e s .  
In my v iew,  i f  i L i s  undisp iz ted  that: t h e  p e t i t i o n e r  was 
absent. w i  t h o u t .  l e a v e  o r  1at.e f o r  work o r  w r o n g f u l l y  
abseril:.ecl 1-1 iiiiself from w o r k  c l a i m i n g  t o  be i l l  or 
o1.heiwise v i o l a t e d  rel.evtlri t-. s i ck  lcclvc: di.rei:t.ives d u r i n g  
t he  ~ ) ~ ( : j h ( l t  io1Iarl-y t.c:r-rn, \.he DOC was e n t . j  f l e d  t o  disc:h;irge 
t 1-1 c‘ 1:) c‘ t i t. i. o 11 FI: z w j I. 1 i c II t n (1) t i c: e c f c: 1.1 A L‘ cy e s cl n (11 w i t. h c 11 t a 
lhc+;~r.i riy ~ 1 1 - i d t 3 ~ .  t.he i-icqotj.at.ed p l e a  aqreerincnt. . 

,cj c) 1-1 a ir d 1 1 . 
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prohat:.ion ayr 'eerncnt W L I S  e s t a b l  ished as 21 m a t t e r  OT l a w  a n d  n o  

l i e d r - i  n q  OL r 1 o t . i  c:e 01 c h a r g e s  was r e q u i r e d .  T h e  court n o t e s  t h a t  

rc!spe)indent_' .s r e l i a n c e  upon t .he decision i . n  F o r t - n e r  v N e w  York 

C i t v  L w p t . +  o f  Corr.ec:t.ion (280 A D 2 d  381 ,  382  [l'" Dept 20011 ) i s  

r n i  ..;placed because although the n e g o t i a t e d  p l e a  a g r e e m e n t  i n  t h a t  

case was desrribed a s  " l i m i t e d , "  t h e  t e r m s  of  t h e  ag reemen t  

p r o v i d e d  f o r  t c r m i n a t i o n  wj t h o u t  a p p e a l  i f  " t h e  e m p l o y e e ' s  

s e r v i  c ( 7  is u n : j a t i s ~ a c t o r y "  and t h e r e f o r e  t h e  p r o b a t i o n  agreement 

b y  i t s  ! .ems was rri0x-e a n a l o g o u s  t.o f u l . 1  p r o b a t i o n  (see F o r t n c r  v 

New Y o r k  C.:i t.v T)cpLt. nf C o r r e c t i o n  6'3 NY2d '370, 9 7 1  [1987] a f f q  

280 AD2cl 3 8 1 ) .  
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' Respondent.' s a rgumen t  t h a t  conduc: t o c c u r r i n g  before t h e  
c(3mniencement. o f  the  p r o b a t i o n a r y  p e r i o d  may f o r m  t h e  b a s i s  for 
c3 i s r r i i : < s i ~ l .  diir.irng t.ke p r o b a t i o n a r y  p e r i o d  i s  c o n t r a r y  Lo t h e  v e r y  
L ~ ~ I I ~ s  01. t h e  1 i I i i i  t e d  p r o b a t i o n  ag reemen t  which states '\ [a] n y  
mi scondiii : t .  cornniit.t.ed prior- t o  t h e  dat.e o f  a c c e p t a n c e  o f  t h i s  
r-iegot.i;itecl p l ~ ~ l  shall not. a f f e c t  my p r o b a t i o n .  ' I  The cases  c i t e d  
b y  t . he  resporiderit. i n  s u p p o r t  of  i t s  pusi tj (11-1 c o n c e r n  d i s m i s s a l  or 
\' fu 1 1 ' I  p r o 1 : j ~  t.. i. I . : l n  a (3 r-e e m e n  t s t hat d o  r i o  t con  t: a i n  t h e  r e f  e r en ced 
1 i . r r ) i k d t . i o r i .  % Mdt . t . e r  o f  Garre t t .  v S a f i r ,  2.53 A D 2 d  700 (lSt 
Depi. l998) (pL.Ol3dI.ii)n;jry d i s m i s s a l  ) ; Mal. t.er of  k ' rdsc i -  v S a f i r ,  
21iE AD2d 334 (1'' Dept 2001 ) (pro1:);Tit:ionary d i s m i s s a l .  ) ; Mal.I.er nf  
W (3 rd v F3 ~~3 t. t. i:) 11 , 2 3 7 AD? d 2 0 4 ( 1 '': D ept 1937) ( d i s c : i p l i n a r y  
pro1:jdLicjr-1) ; M ~ L i e r  01 P r e s t i a  v nrnwri, 1'31 A D 2 d  224, 72.5 ( I s t  
D c ~ p  t ( d j s c: ip 1 in (3 r- y p L ~ , h a  I. i or1 ) . :I. 9 3 .3  ) 
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i iiiine(:L3 I1.c 1 y of r-it.:e(-l l:u reiriuve ; iny inma  i p s  . . - I /  T t: I L ~ L I ~ :  ; ippE! ; l r s  

?.l-i;it (~:or-iI .rar-y t.o resp~7ncler-iir 's ,111ey;it i o n s ,  t h e  p e t i t i o n c r  c o u l  d 

r I o 1.. 1.1 id v v b r (I? ;I c h e (-1 

respondent .  tie~_.ai.isc? tlnc pc!t i t i o n c ! r  h a d  r i c  resporisj .bi1 i I-y o r  d u t y  

1.1 1 e L P s 1.1 (: ) r i t3 I I t 5; 1' e y LI 1 tl I. i (3 II a :i 11 s 5: e L- t (3 d 11) y t. h E! 

per.:t t.o t h e  :;ubjc?ct log c n t r i c s  3.5 sct fort .h i r.1 ILhe 

~ ~ ~ ~ [ ~ ) ( ~ ) i - i ~ l e r i ~ - . '  Y owi-1 i:u1(:.s. While 1.t. i s r i o t  t he  pr-ovi.r.i(.:e of  th is  

(I: CII 1.1 1- t i 71 t 1-1 i s p L' (-1 i: e e (-1 i i-i q 

all e q a t j . o n s  1i;ive a n y  merit i n  light of t h e  f a c t . ?  adduced  b y  t he  

p e t i t  i o n e r ,  a 1. t..l\onyh t.he tour t does cons:i.de I: it. c u r i o u s  t h a t  thc 

rcsponcicnt i s  ;ripparerit ly unaware of  p e t i t i o n e r ' s  d u t . i e s ,  t - h e  

court does L i r i c l  t.11at the  pe t . i t . i  m e r  r ,aise2 an  issue of  d i s p u t e d  

faci s u c h  t h a t  respondent. c a n n o t  r e l y  uporn t h e  p r o f f e r e d  c h a r g e  

a s  a b a s i s  for- a p r o b a t i o n a r y  d i s m i s s a l .  

L o de t e rm i 11 e w 1-1 e t h e r r c :; p o n d rj n t. ' s 

W i l . h  r e s p e c t  t o  r e s p o n d e n t ' s  c h a r g e  t h a t  t - h e  p e t i t i o n e r  was 

AWOL, p c t i t i o i n e r  responds to thlis charge by appending copies of 

" R e q u e s i .  I.0 be Excused  From Dut.y" s l i p s  f o r  b o t h  J a n u a r y  1 8  and  

1 9 ,  200.5, t h a t .  were s i g n e d  "Approved" by t h e  D i r e c t o r  o f  t h e  Law 

Libr -ary  . A s s u r r i i  rig t . h e  v e r a c i t - y  o f  t h e  e v i d e n c e  a d d u c e d ,  t h e s e  

s 1 i 11 s id i-) 1.1 1. d CI' si n c 1 II s i v e 1 y r e b u I. tl he a 1 1 e g a t_ i on I. 11 3 1: p e 1:. :i 1 i o 1-1 e r 

v i o l a t e d  t he  "AWOJ," cl ai.ise of t h e  1 imi t . cd  p r o b a t i o n  s t i p u l a t i o n .  

R (I! s p 1:) i i  de n L f 1.1 r t. h e 1- (3 1 1 E: g c s t. h a t. on J a 1-1 u a r y 2 0 , 2 I) I) 5 I 

p c t . i t . i c ) n e r  usec:l f o u l  languaqc? t o  c e r t a i i i  officers whj. l e  e x e c u t i - n q  

her c l u t  i e s  . T l i e  suk~mj .s .~ ion  a t t a c h e d  t o  the rneilrmranclurn of  

c : ( m p l i + i r i I .  : s h o w  t h a l .  while L.he corrirnanding o f  f i c c r  r e q u e s t e d  2nd 
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a i:c o r da n ce w i t  1-1 t h i s op i. ri i CIII ; 

t t-1 d t t h e  

and order  

t l  i L e c t e (=I 

o f t': he c:o1.1 r t 

EN'TEK : 

t. cj 

a n d  i t  i s  

erit.cr 

Dated: A p r i l  70, 2007 
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