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SCANNED ON 412612007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PART 61 PRESENT: 

Index Number : 1 I I53212006 _I 

INDEX NO. CDO CORP. 
VS NYC WATER BOARD MOTION DATE 

Sequence Number : 001 MOTION SEQ. NO. 

MOTION CAL. NO. ARTICLE 78 

I . . -, ..-...-- I_.. I L U  were reau on this motion to/for 

PAPERS NUMFERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

--. - Answering Affidavits - Exhibits - 

- - .. Replying Affidavits - - _  

Cross-Motion: r-1 Yes K N o  

Upon the  foregoing papers, it is 

Dated: y p \ w  
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SUPREMI5 C'OURT OF THE STATE OF NEW YOKK 
C:OLJN'I'Y OF NEW YON<: PART GI 

In  the Matter oftlie Application of I) tC C' 1 S1 C) N / J LJ D GM E N T 

C'DO COT., Vida Associatcs, LLC, 2304-06 Natari 
Associates, Inc., 23304-2301, LLC', 2304-06 ACP 
Realty LI L', 41 Fifth Owncrs C'orp., 46"' Strcet Realty, 
LLC', 240-44 East S7"' Strect Owners Corp., 2487 
Davidson AVCIILI~, LLC', Parkash 2457 LLC, 71 5-723 
Sixth Avenuc Owncrs C'orp., C'onnic Rainos and 
Anne Mazella, Kolaiido 'r. Acosta 

liidcx No. I. 11532/06 

Seq. No. 1 

Prcseii 1: 

Supreme Court Just icc 
Petitioncr. 

For a Judgment under Article 78 of the Civil f'ractice 
Rules arid for a Declaratory Judgment 

- against - 

New York City Watcr Board, City ofNew York, and 
New Y ork City Dcpartmcnt of Environmcntal 
Protection, 

Kespori dents. 

The following documenls wcre considered in reviewing thc iiistant petition for a 
judgmcnt wvcrsing the elevcn decision or  tlic Acling Executive Dircctor of thc New York 
City Water Board aiid a declaration that the scwerportion oftlie Board's surcharge is illegal: 

Papers Numbered 

Notice of Petition, Petition & Memorandum of Law 1-2 (Exhibits A-N; A-D) 

Vcrified Answer, Affidavit & Mcriioranduin of Law 3-5 (Exhibits A-R, A-F, 1)  

Rep I y A ili r m a t io 11 6 (Exhibits A-B) 
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The elevcnpetitioners (residential property owners with at least s i x  apai-hnents located 
within the City of New Y ork) were cacli issucd a surcharge for not installing a watcr rnetcr 
by  July 1 ,  2000 or not requesting that respondcrits install otic. Petitioners argue, intci- alia, 
h a t  the Ncw York City Water Board’s dctcrniiriations denying llicir appeals were arbitrary 
and capricious bccaiisc tcn or the petitioners never received notice of the impcnding 
siirchar-gc penalty, and one, 715-723 Sixth Avcnue Owncrs Corp, had an open work order 
and recliiest to instal I a meter filed with the DEP, which should have precluded the surcharge. 
l’hey also argue that the Board’s method of assessing the scwer portion o f  the surcharge i s  
illcgal, 

Initially, i t  should be notcd that out of tlic sevcn petitioners who filed their initial 
complaint within the foirr year statute orlimitations, respondent’s determination was rational 
m d  supported by the record. Indccd, DEP records indicatc that final warning notices werc 
sent to all cleveii petitioners in Octobcr 1999 and March 2000, and (exccpt Cor 7 15-723 Sixth 
Avenue) i t  is undisputeci that petitioiiers neither requested that DEP install a meter or liad one 
installed by June 30, 2000. See In  the Matter of M H G  Family Limitcd Partncrship, lridex 
No. 1 121 87/06 (Sup. Ct., N.Y. C‘o.)(Acosta, .I.). 

Contrary to pctitioncr’s assertions, the Board’s determination that 7 15-723 Sixth 
Avcnue did not requcst that a meter bc installed is supported by the rccord. As explained by 
resporidcnt, thc work order rcfci-red lo by petitioner did not result from a request by 7 15-723 
Sixth Avcnue. Rather, 

it wiis system generated by DEP and rcsulted from a proccss relatcd to DEP’s 
administration of its owii mctcr installation contractors. The property was located 
within the service area covcrcd by one of DEP’s meter installation contractors. That 
systcm had been in place for niany years sincc DEI’ began nictcr installation using 
City awardcd contracts in tlic late 1980’s, and this proccss was cntirely unrelated to 
the rcquest by an owner €or ineteriiig rcquired to avoid tlic surcharge. The work order 
was subsequcntly cancelled on Scptetnbcr 5,200 1 due to the cxpiralion of’the service 
c 011 t 1‘a c t . 

Respondent’s Exhibit N .  Inasmuch as there wcre only two ways of avoiding the surcharge, 
cither installing ;i meter on or prior to Julie 30,2000 or making a requcst to DEP on or bcfore 
June 30, 2000, rcspondciit’s decision was not arbitrary or capricious. See Tip Top 
Management v.  Water Board, Index No. 1027707/00 (Sup. c‘t. N.Y. Co.)(Gischc, I.). 

‘I’hat portion of the pctition which sceks to declarc the Board’s method of asscssing 
the sewer portion ofttic surcharge illcgal is dcnied. ITaav 575 Realty Cor-p. v New York Citv 
Water- Board, - _  A.D.3d - ,  , 2007 Slip Op 02673 (1’‘ Dept. 2007)(Coui-t rejected this 
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al-gumcllt). 

Four- petitioners (2306 Seventh Avcnue, 2304 Seventh Avenuc, 291 I Eight Avenue, 
mid 41 1Gfth Avenue) filed thcir initial complaint aftel- the four year- statute of limitation. 
Thiis, t h a l  portion ofthcir initial coniplainls that seck to challcngc the July 1 ,  2000 bill a i d  
DEP’s factual detcrmination that petitioners had received notice oftlic impending surcharge 
and that they nevcrtlieless fdiled to install or request that DUP install a meter by the lune 30, 
2000 deadline are time barred. Scc Part TX, Section 2(A) Complaint Resolution Tor Rate 
Schcdulcs, Kespondent’s Exhibit D. I n  any event, tlicse h r  petitioners’ claims arc not 
sitppor-lcd by thc rccol-d. 

That I-cspondent failed to address tlicse foiirpctitioncrs’ challeiigcs to the J d y  1,2001 
and subsequent bills on thc legal basis ofwhcthcr the surchargc should be imposed on sewer 
water is of n u  moment inasmuch as thc issue is raised in the pctition seeking declaratory 
relief to that effect, which obviates the need for n r-emand. Morcover, as notcd above, that 
nrgunicnt bas no mcrit. Hmv 575 Realty Gorp. v New York City Water Board, A.D.3d 
-.? 2007 Slip Or, 02673 (1” Dept. 2007). 

Accordingly, i t  is 

OR.DEKUD that the instant petition is denicd in its cntirety and dismissed. 

This constitutes thc Decision and Judgment of the Court. 

,L 
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