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The following papers, numbered 1 to were read on this motion to/for 

+ 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits __. 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 1-7 Yes 0 No 

Upon the foregoing papers, it is ordered that this motion 

. , . 

PAPERS NUMBERED 

J. S. C. 

Dated: 

Check one: L? FINAL DISPOSITION 

Check if appropriate: u D O N O T P O S T  

b O N - F I N A L  DISPOSITION 
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PI ai i i  ti ri: Jiidcx. No.  0003 72/2005 

tlic gcnerd consinrctioii contractor’s surety, Seaboard Surety c‘oi v pany (“Seahoard”), foi 

payments owed lo Spnzi Ibr ccrxiiic tiling i t  did i i i  connection w i ~ h  the: ~-ccoiistructioii and  

improvciiicnt of tlic Jacohi Medical Cciitcr .Modernixalion T’rojcct (tlic “Pro.ject”). Spazi asserts 

claims Tor 1:,rcach of the payment Imiid, quiinluni iiieriiil, aiid account staled, arid it sccks lo 

recover [lie riiipaid Ixtlcuicc ol’ its contract and del:ty dniiiagcs. 

S p ” i  niovcs h r  pni-tial siimiiiary j~idginciit on the issue of Sei~b~:t~-d’s li;hility, 

co I 1 t c ti (1 i 11 I: t li a t  S p a x  i si i b s t an t i all y p c r fn rni ed i 1 s contract i i  a1 d ii tics , a t i  d the gen era1 c o I I t rac t o I‘ 

violated tlie contract’s tcriiiiiiation provision wheii it tcriiiinatcd Spazi. Although i t  does not siic 

t l ic gciicr-al ~otit t~~icIoi~,  Spw.i coiitciids t h a t  Sc;ilmiid, ;IS ;I compciisntcd suixty, is liahlc (?)I- tlic 

gciiei-al c~~i t rnctor’s  hrcach. Seaboard opposes the motion, coiitencliiig tlint Spazi’s defective and 

iiicomplele 1-7ei-Ic)iiiiaiicc jiisli lied its termination, a id  t l i ~ i t ,  Lit a iiiiiiimiim, thc aclccliiacy of 

S p ; i ~  i ’ s 13 el-lbim ;I iic e i s a d i sp LL t cd fiic t 11 iil is s i i e 11 I at 13 rcc 1 11 d cs gra i i  I i 11 g 11 art i :I 1 s ii I ii iii ii ty 

.j I I (1 g I i i c I i t . It a 1 so ;iv c rs p ii 1-t i ;i 1 si I I 11 I ii a ry , j ud g 111 c 11 1 is in it p 1-7 imp r i at c b cc au s c t I1 e p I e ad i 11 gs do 11 o L 

incliide allcgatioiis I-clatiiig to Spazi’s teiiiiinalioil, ;iiid Spiixi does not spccily tlic C ~ I L I S W  o r  
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action for which it scclcs rclicf, 

For [lie reasons slated below, the inotiori is cienietl. 

11 ( I  L I { ‘ L y O  1 I / 1 I: 

The I>om1ilo1-y Authority of the State OI‘NCW York (“DASNY”) rctnincd ‘1’. A. Ahem 

C‘oiitixtors Cory. Lo serve as  the gcneral consti.iiction contractor (“Aliei-11” or the “cc7i1trxlor”) 

for the Pinjcct and Eovis Leiid Lcase (“Bovis”) to serve as the consti-~iclion maiiagcr, Scalmird 

issucd a labor aiid matci.ial payincnt bond to Ahern in the siiiii of $23,944,000.00). 

lii Fchruary 2003, Alici-ii hired Spazi to install ceramic tile piirsiiant to Lhe standmi lk)i-iii 

AIA C‘ontractor Siihcontixtor Agreement signed by ‘I’imoLhy Aliei-ii on hehalf o r  hheiii and 

El-silia A. Z,aiu-ino on behalf of Spaxi (the “Siibconll-act”). Under [lie Siihconli-act, Alic1-11 agrccd 

to pay Spa.ri $505,000 rei- cviiiplctiiig tlic work. Bascd on tlic dociinicnt anncxcd to thc 

Siibcontract, Spazi was responsible for jobs including bul iiol limiled lo inslalling tile, 

w at c 1-17 roo li I 1.g w a I I s an d 11 c7 ors , s t c> ck 1-1 i 1 i ii g del-, r i s , n I i d c 1 c a I i i 11 g , A dd i t i o i 1 all y , Ah ern co i i  I d 

direcl Spazi to perform additional work pui-suanl to “extra work orders” aiitlioi-ized by  Alicr-11 o r  

DASNY. 

A I t h o LI g I] p iirl i es con t r;i c t i i it  1 1 y ii gi-eed lo s i I b s t an li a1 1 y corn p1 et e coils ti-ii c t io Ii 13 y .I an 11 a I’ y 

2004, coiistnrctioii did i i o t  coiiiiiiciicc i i r i t i l  Jan~iai-y 2004 bccaiise (.)\‘delays uiirclatcd tco Spazi’s 

p t: I-kjllll an c e.  

DASNY pajd Alicrii bascd u p o ~  payiiiciit rcqiiisitioiis that Alicm submitted to D A S N Y .  

The payinent requisitions relevant tu tliis motion include applicalion 00039 dated JaiiLiai-y 38, 

2005 a ~ i d  applicalioil 00040 dated Fcbr~iary 24, 2005. Tllcse applications coritaiiicd 3 column 

listing ind iv idua l  jobs  and ;i column listing percentages that represented the exleiit cach joh was 
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completecl. Aliei-n ccrti ficd the accuracy o1‘tliesc pcimiitages by signing the rcqiiisition. Within 

three days of receiving p;iyniciit from the c)wiier, the confixtor is obliged to makc progi.ess 

payriiciits to h e  subcontractor pursuant to Ai-ticlc 1 1 or thc Subconlract. Aliciii lias paid Spazi a 

tohl or$414,709,91. 

The Subcoiilract provides rciiicdies for the coiilructoi- awl subcontractor in the cvcnt the 

s iibcoli t rnct or d c fee t i ve I y pel- Tol-iii s o r the con t ractur wi-01 I (-11 1 1 y wit 1111 o 1 d s p ayii ci i t, rcspcct i ve 1 y . 

Section 3.4. I provides that the contrnctor niay deduct thc reasonable cost oIcoi7-cctiiig the 

subcoiitractor-’s dci‘iciencies f-oi i i  payiiictits otlieiwise owcd to the suhcontraclor i l‘tllc contractor 

17 r ~ ) v  i des ;I w r i t ten not ice t c1 c ti 1-0 and an ud d i t ion al w I-i  t t e11 ii o t i cc fo 1 I ow ins t 11 c s i i l ~ o  ii t r x  to 1-’ s 

Ihilurc to c~irc.  Scctiun 4.7.1 providcs that if tlie siihcoiitrnctor has not received payiiiciit within 

scvcii days from tlie payment (ILK dntc and the subconti-aclor provides seven days wi-ittcii notice 

to tlic coiitractor, il may stop working Li i i t i I  i t  rcceives paymeiit. 

I< cp res e i i  t ;I t i v e s h ) m  Ah c rii , I) AS N Y, Bo v i s, and S p az i cx c h ;I r i  ged 1 et t u s  co 11 c c 1-11 i ii g 111 e 

jobs that Spazi had not coiiipletcd. 1111 January 24, 2005, Gcorgc I ,  Castellanos, Ahcni PI-ojcct 

Manager, noli lied Ms. Laurino that Spaxi Iiad 1111-cc days to complek conti-actual obligations. On 

Fcbi-uary 7 and X, Stephen Eckert, Ahcrn’s Assislanl Project Maii;igcr, scnt lellers lo Ms. 1 .:iiiriiio 

identifying incomplete work 011 the fifth, seventh, arid ciSlith floors. In a FeLmiai-y 1 I, 2005 

Icllcr, Micliacl Chccliio, the LIASNY Project Mnnager, slated to Tiiiiotliy A1ici.n tliat ‘21 

substantial aiiiount of work remailis to Ix coiiiplckd by your siibcoiiti-actor Spazi. ’ I, 

(111 Febriiai-y 22. 2005, Ms. Laiiriiio wrote ;I letter to MI-. Eckcrt confirining tha t  Ahc1.n 

rcprcsciitativcs had assigned hei- dates to complete jobs on pai-tictil;ir Il~mrs, hut she had not yct 

1-cceivcd “a piiiiclilist with prioritized 1-ooms to he coiiiplctcd with field work orders fi-oiii I3ovis.” 
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On April 8, 2005, Mr. Eckei-t sent ;I letler lo Ms. Lmrino listing problciiis with tloor drainage 011 

the htirth, fifth, seventh, ~ u i d  eighth floors. IIc asked her to review the list and coordinate 

rciiicdial woi-k with Ahern’s Superin(ciiclciit John McCai-thy. 

111 a11 April 13, 2005 Icttcr Lo Ms. Imi-iiio, Ti i~ot l iy  Ahei-n stated that 

pursuaiil to Ixiragi-apli 7.2 of  tlie subconli.itc1 hctwccri Alici-11 and Spazi, this shall scrvc as 
no 1 i cc c) 1‘ A 11 crii ’ s i I 11 cii 1 to tcim iiiate 111 e s LI hcon trac t absen t S 1’ ;I/ i ’ s co iii ti1 en ceiii en t o f 
work in  good faith, and within 7 days ofi-eceipt ol-lhis notice, to cure :mI correcl all of its 
woi-h as set forth in lhc Jhvis I,cnd Lcnsc February 7, 2005 p~mch list (as modified). 

In ai1 April 20, 2005 lcitcr, Ms. Tiiiirino indicated to Mr. McCarthy from Ahcrn that 

various problems prevented Spaxi ii.oiii c(mp1cliii.g its work. 

In .Iiinc 200S’ Ahciii orally Icmiinnted S p u i  h i i i  [lie Project. On .Imc IO, 2005, Ms.  

Laurino wrote a lcttcr to .lohi McCai-thy stilling that Spazi w x  rcady willing and ablc to 

Scctioii 7.2 govciiis Ahein’s termination rights, Scctioii 7.2.1 spccilies thc p r q m  

gm ii nd s and p I‘O c cd LI rcs for t ciii 1 i 11 at i c7 11. 11 states : 

Il’tlic Subcontraclor per-sistenlly or rcpcatcdly hils or iieglects to can-y out the Work in 
;i cc o rd a 11 cc w i t 11 S i i  b con t I-ac t D u c LI iii cn IS or o 111 c rw i s c to 13 c I- l in 1-1 i i i 11 :ic c o I-d ai1 c c w i t 1 I 11 I i s 
Subcoritract iind fails within scvcii days nftci- receipt 01 written notice to coiniiience and 
con(inue corrcctinri of‘such dcfaiilt 01- neglect with di1ig:encc and proriij~tiicss, the 
Contractor may, arter- seven days following rcccipt hy tlic Siih~~)ii1i-actoi- of: i i iy  ; i d d i t i o i i : i l  

written nolice and witliout pi‘cjLidicc to ally other remedy the C‘ontraclor may have, 
lcrminatc the Subcontract and’ finish the Siibcnritractor’s Work by whatever niethocl the 
Contractor may deem expedient. If thc irnpid lxdaiicc of the Subcontract Siiiii exceeds 
[tic cxpciisc o f  fiiiishing tlie Subcontractor’s Work and otlicr damages inciril-ed by tlie 
Contractor and no1 usl~rcssly waived, sircli cxccss shall bt: paid lo the Subcontractor. If 
such cxpciisc a n t i  ciaiiiagcs exceed such uiipaicl bnlniicc, tlic Siihcontr;icloi- shall pay tlie 
diflkrciice lo h e  C’ontractor. 

4 

[* 5 ]



I ’ o n ~ o i ~ i o r i . ~  i i j i d  AllcgLilions: 

Spazi coritcnds that AImii’s grounds for tcrmination wcrc improper hecause Spazi 

siibstaiitially pci-lorriiccl thc wo ik  Spazi avcis that tlic payment rcquisi tions 00039 and 00040 

tha t  Alicrii certified to DASNY establish i t  substanlially p e r h n e d  its obligations mirlcr tlic 

Subcontract. ‘I’hese ut-,ligations allegedly included the $obs listed ~ i i ~ l c r  iiiiiiibcrs 155 through 

172. Spazi alleges lhat i t  had performed 98% of the work by .laniiary 28, 2005 a i d  9 8 , S O ‘ X  ofllic 

work by FcI,riiary 74, 2005, based oii its calculntion of tlic avci.:igc of percentages refei-able lo 

jobs niiiiihcid I55 throu~li  I 72. Spaxi conlends Aliei-ii t-,i-eached tlie Suhconli-act by kiiliiig to 

scnd 11-1~ rccliiisitc two wiiticii noliccs o f  tcriiiination, and tliat Scnbonrd BS compciisntcd siircty is 

rcsponsiblc fi3r this breach. Spazi allcgcs tlint, takins iiito account tlic work Spazi perforiiied 

pLirsiiant lo “extra worlc order-s,” tlic adjustcd subcoiitract suiii sliould I x  $61 5,291 minus tlie cost 

to coiiiplctc work or remedy del‘ccts. 

Scaboard contends that the correspondence from .lanii;wy to .lune of 2005 deiiionstratc 1101 

only that Alieni, Bovis, and LIASNY believed S p u i  did not substanlinlly compctc its work h u t  

tllat Spazi itselC~-ep~-esel~ted that substantial portions ol‘ils jobs remained incomplete at tl iu liiiic 

o tlic payment 1-eq i i i x i  t i ons xid S pnzi ’ s t em1 i iia t i on. I t  con! eiid s tli at S pazi ’ s de Ikc t i v e 

p c r fo 1-m ;II 1 c c p r-o 111 p t ctl II 11 11 1 c I-O I I s w I_ i  t t c ii a I i d c)  1-21 I i o t i c cs t c)  rc I 11 cd y t 11 c work. S c abo ~d ~i 1 I ege s 

that S p azi c i 1-c 11111 v eiit ed con t 1-a c t c) b I i g at i 011 s, h i I-ed an i i i  s 11 rli c i en t i i  11 111 b er c) 1 workers, ai id 

i-eI-[isecl to remedy defects. Scd,oard avers that Aliern primarily rclied upon its subconti.actors’ 

~c~~rcse i i t~ i t ions  when i t  certified the payment requisitions, and LhLis these pcrccntages \ N C K  not 

pi-ecise. Seaboard contends that the April 13, 2005 letter constitutcd sufficicnt written notice o r  

an  iiilcnt to tcrminatc pursuant to Scclion 7.2. 1 .  Siiicc SpLizi rcfiiscrl to accept service of tlie 
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April 13 notice or  interit to teriiiinatc, Seaboard avers that a second written iiotice would have 

bccn fiitile. 

L)i,sc~ic.v.vioii: 

‘I’lie issiic is whcther Spmi has establislicd t h a l  i t  subslanti;illy per~oi-ined 11ic coi11ixI ;IS ;I 

mallel- ol’law. I f  Spaxi substantially perforiiied ils contraclual obligations, then Ahern did not 

tcrmin:ite Spazi bascd on valid groiiiids,] aild Spazi is eiititlcd LO h e  impaid balancc lcss the cost 

to remedy any dclkcts. “lr the iiiferences nrc ccrhin,” siihstnntial pci-li>riiiance is a question oI‘ 

law. However, i C any doubt about the subcontractor’s perli7rm:mx exists, the issuc ol’wli~tliei- 

[he sIibcoiitractor has substaritially pcrr’ormed is a question of Itict. C;cimfi/Zo Lfcr. Cb., /t ic’.  1 1 .  

Nciv Yo/-lc Univ., 300 A.L).2d 180 (1’‘ Dept. 2002). 

Herc, it is not clear thal Spazi siibstaiitially pe l -hmcd the wiiti-act, and thc evidence 111 

llic I-ccor-d ~.eveals that variotis Spazi projects reiiiaincd incomplctc at  the time of Spazi’s 

temiiiiatioii. Spazi’s sole basis for asserting i t  s~ibst:intialIy perIon-iicd h c  contr-act is ics 

calciilation of the averagc of perceiitagcs referable to jobs numbercd 155 throiigli 172 on thc 

payment 1-cquisitions. Howcvcr, i l  is not apparent h-om the f i ice d thc payment rcquisilions that 

Spaxi was rcspoi~siible solely for johs nirmbcrcd 155 thi-ougli 172. Although Alien1 cci-tified t1mt 

the pei-ceiit;igcs were coli-ect i n  order to I-cccivc payment, i n  correspoiidciicc following this 

certilication, Ahcrn, Bovis, DASNY,  and Spmi itse1~’ackiiowled~ed that Spazi hac1 not yel 

coiiiplctcd various projects. ‘l’liiis, Spazi is not entitled io partial suiiiiiiar-y$ud~nient on tllc 

21-oiind that it subs~an~ially pcr~miieci. 
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Spazi has also not dcmonsli-ated that it is entitled to partial suiiiniary judgment on thc 

21-ouiid that Ahern oriilly tci-iiiiiiated Spazi iiistcad o1‘seiidiiig ;i st.coiid lelter in wi-iling. ‘l’lie 

piirpose ol‘providing adviunce notice is to give the stibcontractor an opportunity to ciii-e clcI’ccts. 

Bovis and Ahci-n gave Spazi aiiiplc opportunities to cure, and Aheiii explicitly slaled that il 

intended to lci-miiintc Spazi if S p u i  iiilcd to timely CLW cielkcts. Seaboard also alleges that 

sending ;I seccsiid tcrniination notice in writing wo~ild have been filtilc hased oii Spazi’s prior 

re-jcctioii of hheiii’s wriltcri notice. The cases that Spazi cites a1-e inapposite l ~ ~ ~ ~ i i s c  tlicy 

involve tlic coiitractor’s failure to providc a notice lo ~111-e prior to tcrmination. SCL‘C MCX 

Hitilding Assor., IM*. 1’. SI. l,utwrc~m-~ i/t/iv., 301 A,D.2d 726 (3Id Dept. 2003). Here, thc April 13, 

2005 lelter cited lhc. rclcvaiit termination pi-ovisioii and permitled Spazi to cure defecls aiid 

complctc pci~li~i-iii:iiice within sevcii clays. ‘l’liiis, i t  constitutes sufiicicnt LVI-~[LCII iiolici: LO CIII-c .  

Whclhei~ Ahei-11’s I.ai1urc to sciid a second writtcii noticc constituted n l:,rcacIi o r  whctlicr Spaxi’s 

bchavior cxciiscd hheiii’s conduct is a dispiited Fictual issue to IIC resolved at trial. 

Accordingly, i t  is 

ORLIEIIEL) that Spazi ’s motion for parLial sumniary jiidyiieiit is dcnicd. 

Pai-tics arc directed lo call the Coui-1 at (h4(,)-380-3275 to schcdiile a pix-trial conference. 

l’hc trial will begin 011 May 22, 2007 as schediiled. 

DATED: April 20, 2007 ENTER : 
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