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Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE KEVI N J. KERRI GAN Par t 10
Justice

MAUREEN BLANKE, | ndex
Nunmber: 2324/02
Plaintiff(s),

Mot i on
- against - Date: 04/03/07
Mot i on
THE CI TY OF NEW YORK, NEW YORK CI TY Cal. Nunber: 1
DEPARTVENT OF TRANSPORTATI ON, NEW YORK
Cl TY DEPARTMENT OF ENVI RONVENTAL Motion Seq. No. 1

PROTECTI ON, PHI PPS HOMES and PHI PPS HOUSES,
Def endant (s) .
THE CITY OF NEW YORK
Third-Party Plaintiff,
- agai nst -

PROTO CONSTRUCT!I ON & DEVELOPMENT
CORPORATI ON,

Third-Party Defendant.

The foll ow ng papers nunbered 1 to 14 read on this notion by third-
party defendant, Proto Construction & Devel opnent Corporation, for
summary judgnent di sm ssing the conplaint agai nst said defendant.

Paper s

Nunber ed
Noti ce of Mdtion-Affirmation-Exhibits.............. 1-4
Affirmation in Qpposition-Affidavit-Exhibits........ 5-8
Affirmation in Qpposition-Exhibits.................. 8-11
Reply. . 12-14

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:
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Proto’s notion for sunmary judgnent is denied.

Plaintiff allegedly sustained injuries as aresult of tripping
and falling over a wooden plank lying on the sidewal k | ocated at
the corner of 50" Street and 39'" Avenue, in Queens County on
February 12, 2001.

Proto asserts that it isentitled to sunmary judgnent since it
did not own or place the wooden plank at that |ocation and,
therefore, the condition alleged by plaintiff could not have been
caused by Proto. In support of its notion, Proto annexes a copy of
the deposition transcript of its former vice president, Dimtrios
Spanos, in which he concedes that Proto perforned work at the
subj ect location consisting of installation of a catch basin. He
testified that the work involved excavation of the sidewal k and
part of the street (Exhibit Mto notion, transcript p. 11). Wen
asked whet her wooden pl anks woul d be involved in the work, Spanos
answered, “Not for the conpletion of the work” (id.). This evasive
answer hardly constitutes a categorical denial that such plank was
not in fact used at all by Pronto in connection with its work at
the subject location. |ndeed, when asked again whether wooden
pl anks woul d be used for such a construction project, Spanos stated
that he did not know (transcript p. 28). Mreover, Spanos was not
present at the work site on a day to day basis and was unfam i ar
with the daily work activities at that |ocation.

Proto al so asserts that it conpleted its work at the subject
| ocati on approxi mately eight nonths prior to plaintiff’s trip and
fall accident and, therefore, the discarded plank could not have
been related to its work. However, Spanos was not able to state
exactly when the work was conpl eted, saying only that he thinks it
was in 2000/ 2001. Moreover, Herman Rizzo, an engi neer for the New
York City Departnent of Design and Construction, in charge of the
catch basin project, in his deposition annexed to the notion, did
not know when t he work either began or was conpleted (Exhibit N, p.
11).

The docunent ati on annexed to t he novi ng papers indi cating that
the installation of the catch basin at the subject |ocation was
conpl eted on June 13, 2000 does not establish that construction
materials fromthat job were not present at the site after such
date. Indeed, the photograph annexed to the notion as Exhibit “T”
(marked as defendant’ s exhibit 1) clearly shows orange construction
barrel s bearing the nane “PROTO at the subject |ocation in close
proximty to the di scarded wooden pl ank. The phot ograph al so shows
a new sidewal k bed that had been poured and part of the roadway
that had been cut, around which were placed the orange barrels.
Spanos was shown this photograph and stated that the sidewal k and
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street work depicted therein was consistent with the installation
of a catch basin, although he was non-conmttal as to whether that
was Proto’s job (deposition p. 23-24).

The argunment by Proto’s counsel in his reply affirmation that
the Proto barrels mght have been placed at that |ocation by
anot her contractor is entirely speculative. Mreover, the plank
lying on the sidewalk in close proximty to the barrels and
construction tape surrounding the barrels could, ostensibly, be
part of the nmaterials |left by Proto after installation of the catch
basin at that |ocation.

Therefore, the affidavits raise questions of fact as to
whet her Proto was responsible for |eaving the wooden plank on the
sidewal k at the subject location that allegedly resulted in
plaintiff’s injuries.

Accordingly, Proto’s notion for summary judgnent is denied.

Dated: April 10, 2007

KEVIN J. KERRI GAN, J.S.C



