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Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE KEVI N J. KERRI GAN Par t 10
Justice

RALPH SEPE, | ndex
Number: 9674/ 04
Plaintiff(s),
Mot i on
- against - Date: 04/03/07

Motion Seq. No. 3
THE CI TY OF NEW YORK, PETROCELL
ELECTRIC CO., INC., JOSEPH L. BALKAN,
I NC., NEW YORK PAVI NG, | NC.,
CONSCOLI DATED EDI SON COVPANY COF NEW YORK,
I NC., and , CONSOLI DATED EDI SON, | NC.

Def endant ( s) .

The follow ng papers nunbered 1 to 15 read on this notion by
def endant, NEW YORK PAVING |INC., for an order granting sunmary
j udgnment di smi ssing the conpl ai nt and any cross-cl ai nrs agai nst sai d
def endant .

Papers

Nunber ed
Noti ce of Mdtion-Affirmation-Exhibits.............. 1-4
Affirmation in Qpposition-Exhibits.................. 5-7
Affirmation in Qpposition-Exhibits.................. 8-10
Reply. . 11-13
Repl Y. . 14-15

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:

This Court is deciding the instant notion since it was
referred to this Court pursuant to the order issued by Justice
David Elliot on April 19, 2007. The papers were received in
chanbers on April 23, 2007

New York Paving's notion for sunmary judgnent is denied.

In order to obtain summary judgnent, novant nust nmake a prima
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facie showng that it is entitled to said relief, by tendering
sufficient proof to elimnate any material issues of fact (see
Wnegrad v. New York Univ. Md. CGr., 64 Ny 2d 851 [1985];
Zuckerman v. City of New York, 49 NY 2d 557 [1980]). New York
Paving has failed to neet its initial burden.

Plaintiff allegedly sustained injuries as aresult of tripping
and falling in a pothole in the roadway on Liberty Avenue
approximately 150 feet fromthe intersection with 104" Street in
Queens County on April 17, 2003. A prior cross-notion by NY Paving
for summary judgnent was denied w thout prejudice to nove again
after NY Paving had given its deposition, pursuant to the order
i ssued by Justice David Elliot on Cctober 24, 2006.

NY Pavi ng now noves anew for summary judgment. Peter Mceli,
supervi sor of paving for NY Paving, in his deposition annexed to
the noving papers as Exhibit “E’, was asked if NY Paving did any
type of work on the roadway on Li berty Avenue bet ween 104'" and 105"
Street prior to April 17, 2003. In response, he nerely conjectures
that if it did and if those were the search paraneters, then he
woul d have a work ticket. Since he did not have a ticket, he
concludes that no work was done at that |ocation (pp. 17-18).
Mceli, however, had also testified that he did not personally
conduct any type of search, had no records with him at the
deposition, did not know for what particular area other than just
Li berty Avenue a search was conducted and did not know the
paraneters of the search. He al so did not know whether a search, in
fact, was perfornmed. He stated that he understands that a search
was performed, but when asked who at NY Paving conducted a search,
he replied that normally, an in-house attorney assigns the task to
a clerk to search for any work orders (pp. 10-12).

It is clear, therefore, that NY Paving’s witness had no
know edge as to whether or not it performed any work at the subject
| ocati on.

The deposition testinony of the witnesses for Petrocelli and
Con Edi son are not dispositive of the issue of whether NY Paving
performed any work at the subject |ocation.

The wi tness for Petrocelli, in his deposition, indicatedthat
NY Paving did restoration work for Petrocelli on Liberty Avenue at
the intersection with 105'™" Street.

The witness for Con Edison, in his deposition, testified that
a search was conducted for the two-year period prior to April 17,
2003 enconpassing any work that it or any subcontractor on its
behal f did. The search included any paving orders that Con Edi son
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may have issued. He found no paving orders.

Whet her NY Paving did any work for Petrocelli or Con Edison
does not establish whether it performed work for any other
contractor at the subject |ocation.

Mceli testified that NY Paving did work nostly for Con Edi son
and Keyspan but not exclusively, and that it does paving work for
vari ous other contractors as well (deposition p. 8). Thus, even if
Petrocelli and Con Edi son do not have records indicating that NY
Pavi ng did any paving work for themat the subject |ocation during
the two-year period prior to the accident does not establish that
it did no work at that |location for any other contractors.

Thus, NY Paving has failed to submt sufficient evidence in
adm ssi ble form denonstrating the absence of a triable issue of
fact as to whether it created the alleged defect (see Lurie v.
Br ookl yn Uni on Gas Conpany, 29 AD 3d 538 [2" Dept 2006]).

The affidavit of Mceli submtted for the first tinme in
nmovant’ s reply papers for the purpose of renedying the fundanent al
deficiencies inits prima facie show ng may not be consi dered (see
Rengifo v. Gty of New York, 7 AD 3d 773 [2" Dept 2004]; M gdo
Cty of New York, 291 AD 2d 201 [1°* Dept 2002]).

The record on this notion raises questions of fact as to
whet her NY Paving perfornmed any work at the subject |ocation
resulting in the defect that all egedly caused plaintiff’s injuries.

Accordingly, NY Paving’s notion for summary judgnment is
deni ed.

Dat ed: April 25, 2007

KEVIN J. KERRI GAN, J.S.C



