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Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: Honorable Kevin J. Kerrigan Part 10
Justice
___________________________________ X
NORRI S NELSON, | ndex No. 17390/01
Plaintiff, Mbti on

Date: 03/20/07
- agai nst -
Cal endar No. 14
NEW YORK CI TY HEALTH AND HOSPI TALS
CORPCRATI ON, DAVI D FRI EDLAND, JUAN Motion Seq. No. 4
MOSCOSO and DAVI D MANDELL,

Def endant s.

The foll owi ng papers nunbered 1 to 16 read on this notion by
plaintiff to strike the answers of New York Cty Health and
Hospitals Corporation (HHC) and Juan Mdscoso, dism ss Mscoso’ s
affirmati ve defense of statute of limtations, renew plaintiff’s
prior *“undecided” summary judgnent notion and grant summary
j udgnment agai nst defendants, “clarifying” that plaintiff was not
di scharged against nedical advice (AMA), “recognizing” that
plaintiff’s discharge AVA raises an i ssue of fact to be deci ded at
trial, vacating the stay of the trial and ordering a trial
forthwith and for costs and attorneys fees, and cross-notion by
Moscoso for summary judgnent.

Paper s

Nunber ed
Notice of Motion-Affirmations-Exhibits........... 1-6
Noti ce of Cross-Mtion-Affirmtion-Exhibits...... 7-11
Affirmation in Qpposition to Cross-Mtion-Exhibits 12-14
Reply Affirmation...... ... ... . .. . .. ... 15-16

Upon the foregoing papers, it is ordered that this notion is
determ ned as foll ows:

Plaintiff’s counsel had requested that the i nstant noti on and
cross-notion be referred to Justice David Elliot, inasnuch as he
had issued two previous orders in this matter. This Court is
deciding the instant notion because Justice EIliot has been
reassi gned to another part. Mreover, since plaintiff is neither
noving to reargue nor renew the orders issued by Justice Elliot,
pursuant to CPLR 2221, the instant notion and cross-notion are not
properly referable to him
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Motion by plaintiff to strike the answers of New York City
Heal th and Hospitals Corporation (HHC) and Juan Moscoso, dism ss
Moscoso’s affirmative defense of statute of |imtations, renew
plaintiff’s prior “undecided” sunmary judgnent notion and grant
summary judgnent agai nst defendants, “clarifying” that plaintiff
was not di scharged agai nst nedi cal advice (AMA), “recogni zi ng” t hat
plaintiff’ s discharge AMA rai ses an i ssue of fact to be deci ded at
trial, vacating the stay of the trial and ordering a trial
forthwith and for costs and attorneys fees is granted solely to the
extent that defendants are directed to furnish, within 20 days
after service of a copy of this order with notice of entry upon the
attorney for defendants, theidentity of signatures 7 through 11 in
gquestion or both 1.) an affidavit fromOmawatti e Ghanandy setting
forth the specific details of her personal investigation and of her
consultation with the ENT departnent of El mhurst Hospital Center
and 2.)either the nanes of the physicians working in said
departnent between March 31 and April 5, 2000, inclusive, or an
affidavit from an individual in the ENT departnment of El nhurst
Hospital Center with personal know edge articulating the reasons
why it cannot be determ ned what doctors worked i n said depart nment
during the dates in question and setting forth in detail what
procedures were enployed to find out what physicians were worKking
in the ENT departnent during said period. In all other respects,
the notion is denied.

Cross-notion by Moscoso for sunmary judgnment on the issue of
statute of limtations is also denied, wthout prejudice, since
t here remai ns out standi ng the aforesaid di scovery, which may bear
upon the issue of continuous treatnent.

In the order issued by Justice David Elliot on Septenber 27,
2004, that Court granted defendants’ notion for |eave to anend
Moscoso’ s answer to interpose the affirnmati ve def ense of statute of
[imtations and for summary judgnment dism ssing the conplaint as
agai nst Moscoso on the ground of statute of limtations solely to
the extent of 1.) allowing the anendnent, 2.) directing further
di scl osure with respect to the i ssue of conti nuous treatnent raised
by plaintiff in response to Moscoso’s new y-asserted limtations
defense, and 3.) granting | eave to defendants to renewtheir notion
for summary judgnment upon conpletion of said further disclosure.
Specifically, HHCwas directed to serve a statenent identifying the
signat ures on the progress notes concerning plaintiff between March
31 and April 5, 2000, if identification was possible. The parties
were further directed to arrange for the deposition of Mscoso,
l[imted to the issue of whether or not he continued to treat
plaintiff during the aforesaid period of March 31 to April 5, 2000.

Upon defendants’ failure to conply with the Septenber 27, 2004
order of the Court, plaintiff noved to strike Mdscoso’s affirmative
defense of statute of limtations. Justice Elliot issued a second
order on July 14, 2006 granting plaintiff’s notion solely to the
extent of directing defendants to identify the signatures or
provide an affidavit of a person with personal know edge of the
attenpts toidentify the signatures and directing the deposition of
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Moscoso solely with respect to the issue of continuous treatnent.

In the instant notion, plaintiff alleges that defendants have
again failed to conply with the July 14, 2006 order of the Court,
in that they failed to identify all the signatures in question,
failed to articulate what efforts were mde to obtain the
signatures and obstructed Mdscoso’ s deposition by nmaki ng i nproper
obj ecti ons.

An affidavit, dated October 30, 2006, was furnished to
plaintiff of OQmawatti e Ghamandy, an enpl oyee of El mhurst Hospital
Center (“the hospital”) in their risk nmanagenment departnment, whose
job it is to review requests for identification of signatures
appearing on hospital charts and records. She reviewed the 11
signatures in question and consulted with the ENT (Ear Nose and
Throat) departnent, and based upon her consultation and her
i nvestigation, sheidentifiedsignatures 1-6. She al so averred t hat
after “an exhaustive and diligent investigation” the authors of
signatures 7-11 coul d not be identified, but that they were working
with the ENT departnent to identify the physicians who were wor ki ng
in that departnent on April 1-4, 2000.

Wth respect to the unidentified signatures 7-11, this Court
is not satisfied that defendants are in full conpliance with the
Sept enber 27, 2004 and July 14, 2006 orders of the Court. Although
the first order directed the identification of the signatures if
such was possi bl e, the second order al so specified that defendants
must either identify the signatures or, if they could not do so,
provide an affidavit to that effect “by a person with personal
know edge of the attenpts to identify such.” Al though the first six
signatures were identified, the remaining five were not. As to
t hose latter signatures, Chamandy fails to set forth what attenpts
were made to identify them She nerely states that she conducted an
i nvestigation and consulted with the ENT departnment. However, she
fails to specify what her personal investigation entail ed and what
the scope and extent of her consultation was wth the ENT
departnent. Moreover, although Ghamandy states that they were
working with the ENT departnent to identify the physicians who
worked in that departnment on the relevant dates, no such
information has, to this date, been provided to plaintiff.

Pursuant to the orders of Justice Elliot, Mdscoso appeared for
a deposition on Novenber 17, 2006. The scope of the deposition was
[imted by the Court to the issue of continuous treatnment from May
31 to April 5, 2000. M. Jaros, plaintiff’s attorney, clearly
over st epped t he bounds of the Court’s directive by aski ng questi ons
as toplaintiff’s treatnent after April 5, 2000, and by attenpting
to re-exam ne the issue, already decided by the Court, of whether
plaintiff discharged hinself from the hospital against nedical
advi ce (“AWA").

Pursuant to 8221.2 of the Uniform Rules for the Conduct of
Deposi tions, a deponent shall answer all questions at a deposition,
except, inter alia, “toenforce alimtation set forth in an order
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of a court.” It was, therefore, not inproper of defendants’
attorney, M. Patel, to instruct Mbscoso not to answer questions
relating to treatnent after April 5, 2000 or to the issue of

whet her plaintiff discharged hinmself AMA. Justice Elliot, in his
2004 deci sion, found that plaintiff discharged hinself AMA on Apri
5, 2000 and, therefore, there could not have been any conti nui ng
treatnment after this date, as a matter of |aw. Jaros inproperly
attenpted to re-visit this issue in the deposition. H's intention
torevive the i ssue of AMA and continuing treatnent after April 5,
2000 is not only clear from his line of questioning at the
deposition, but is also underscored by the considerabl e space he
devotes in his reply affirmation arguing why Justice Elliot was in
error in his decision on this issue. Mbscoso was all owed to answer
all questions posed to him that were relevant and within the
limted scope of the deposition circunscribed by the Court.

Plaintiff’s request to “renew’ his prior “undeci ded” cross-
notion for summary judgnment is without nerit and borders on the
frivolous. Plaintiff’s summary judgnment cross-noti on was deci ded:
it was denied. The order dated Septenber 27, 2004 states, “The
plaintiff’s cross-notion for sunmary judgnent is denied. . . . The
court is satisfied that the conflicting affirmations of the
parties’ expert witnesses denonstrate that there are triabl e issues
of fact. . . These factual issues cannot be resolved by the court
Wi thout a trial, and so the notion and cross-notion for sunmary
j udgnent on the nerits of the treatnment rendered are denied.”

Even had plaintiff noved to renewthe order of Justice Elliot,
pursuant to CPLR 2221[e], which he did not do, such application
woul d have had to be based upon additional material facts which
existed at the tinme the prior cross-notion was nade, but were not
then known to plaintiff and, for that reason, were not made known
to the court (see, Pahl Equip. Corp. v. Kassis, 182 AD2d 22 [1*
Dept 1992] |v to app dism ssed in part and denied in part 80 Ny2d
1005, reargunent denied 81 NY 2d 782 [1993]; Foley v. Roche, 68
AD2d 558 [ 1%t Dept 1979]).Plaintiff has failed to show any new facts
that were unavailable at the tine of the original cross-notion so
as to nmerit renewal .

Simlarly, those branches of the notion seeking an order
“clarifying” that plaintiff was not discharged AMA and
“recognizing” that plaintiff’s alleged discharge AMA raises an
issue of fact for trial are without nerit and border on the
frivolous. Plaintiff is, infact, seeking to craft a substitute for
reargument of the Septenber 27, 2004 order wi thout noving for such
relief pursuant to CPLR 2221. Since said order was entered on
Sept enber 30, 2004, and a copy thereof with notice of entry was
served on Cctober 13, 2004, a notion to reargue, at this juncture,
woul d have been untinely by al nost three years (see CPLR 2221[d]).
Recogni zing, therefore, that he is precluded from seeking
reargunent, plaintiff’s counsel attenpts, in effect, to re-package
reargunent under the euphem stic |abels of *“clarification” and
“recognition”, a remedy which has no basis in New York
jurisprudence and a tactic which this Court cannot countenance.
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The remai ni ng branches of plaintiff’s notion are deni ed.

Dated: April 16, 2007

KEVIN J. KERRI GAN, J.S.C



