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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE ALLAN B. WEI SS |A Part 2
Justice
X | ndex
ANATOLY ZAKI NOv, Number 25934 2006
Pl aintiff, Mbt i on
Dat e January 24, 2007
- against -
Mbt i on
MAYA NEKTALOV, Cal . Nunber 3
Def endant .

The following papers nunbered 1 to 9 read on this notion by
def endant pro se Maya Nektal ov for an order di sm ssing the summons
and conplaint on the grounds that it fails to state a cause of
action.
Paper s
Nunber ed

Notice of Motion - Affidavits-Exhibits...... 1-3
Qpposing Affidavit- Exhibits (1)............ 4-6
Reply Affidavit-Exhibits(1A-B).............. 7-8
Affidavit of Service............... ... .. .... 9

Upon the foregoing papers it is ordered that this notion is
determ ned as foll ows:

Plaintiff pro se Anatoly Zakinov seeks to recover damages in
the sum of $15 million dollars for defendant’s “applications for
sumons and conplaints against the plaintiff,” for |I|ibel and
sl ander, for perjury in the Crimnal Court, for nalicious
prosecution and for “abusenent and harassnent.”

Plaintiff alleges that he is private investigator enployed by
Trackdown I nvestigations Inc., and that the defendant Maya Nekt al ov
is the owner of a Russian deli known as Romashka. Plaintiff states
that he was arrested on July 29, 2005 and charged with attenpted
grand larceny in the second degree, stalking in the fourth degree,
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and harassnment in the first and second degree, based on statenents
made by Ms. Nektalov to the police. Plaintiff alleges that as a
result of defendant’s statenents to the police, an article was
publ i shed in the “Jewi sh Wrl d” on August 25, 2005, stating that he
was arrested and charged w th racketeering and demandi ng noney from
busi nesses |l ocated in Kew Gardens, Queens. Although Romashka was
identified in the article, Maya Nektal ov was not naned. Plaintiff
al | eges that he was |ibel ed and sl andered by sai d newspaper article
and that he was publically humliated, and vilified by the
defendant, with the intent of destroying his professional career.
Plaintiff states that he was arrested again on April 9, 2006, and
charged with crimnal contenpt in the second degree, aggravated
harassnment in the second degree, and harassnent in the second
degree, based upon statenents made by the defendant to the police.
Plaintiff states that in both crimnal actions, the statenents nmade
by defendant to the police were false and that all charges agai nst
hi m were di sm ssed.

The court notes that although plaintiff states that he is a
privateinvestigator, the docunentary evi dence subm tted establishes
that he is a |licensed security guard and that neither he, nor his
enpl oyer, are |licensed private investigators.

Def endant Maya Nektal ov states in her affidavit that in 2005
and again in 2006, the plaintiff attenpted to extort noney fromher,
and t hat he harassed and stal ked her, and t hreatened her with bodily
harm The evidence submtted establishes that she obtained a
tenporary order of protection against the plaintiff on July 9, 2005,
whi ch was extended on August 12, 2005, and on Cctober 3, 2005, and
that she obtained a second order of protection on April 28, 2006
whi ch was extended on June 8, 2006, and expired on July 13, 2006.

At the outset the court finds that although plaintiff is
proceeding pro se, he is required to conply with the provisions of
the CPLR, and that the conplaint [|acks nunbered sentences,
consecutively nunbered paragraphs, and single allegations and does
not properly set forth separate causes of action and thus fails to
conply with CPLR 3014. In addition, plaintiff’s allegations are
insufficient to state any cause of action against the defendant.
To the extent that the conplaint seeks to state a cause of action
for abuse of process based upon plaintiff’'s allegation that the
def endant made “applications for sunmons and conpl ai nts agai nst the
plaintiff,” it is well settled that the “institution of a civil
action by summons and conplaint is not legally considered process
capable of being abused.”™ (Curiano v Suozzi, 63 Ny2d 113, 116
[ 1984].)
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To the extent that plaintiff alleges a claimfor “libel and
sl ander” the conplaint fails to set forth the particular words
conpl ai ned of, as required by CPLR 3016 [a]. In addition, as this

claimis based upon a newspaper article which was neither witten
nor published by the defendant, it cannot form the basis of an
action for defamation.

To the extent that plaintiff clains that the defendant
commtted perjury in the proceedings in Crimnal Court, there is no
civil cause of action for perjury. (See Burbrooke Mg. Co. v St.
George Textile Corp., 283 AD 640, [1954]; Lau v Berman, 6 M sc 3d 934
[ 2004] ; Fun Fair Park, Inc. v Gabor Holding Corp., 22 Msc 2d 829
[ 1960]).

The claim for nmalicious prosecution is based upon the
defendant’ s comuni cations to the police departnent regarding the
plaintiff’s harassnent of her which resulted in the crimnal
prosecution of the plaintiff. The crimnal action arising out of
the July 29, 2005 arrest was term nated when the plaintiff received
an adj ournnment in contenplation of dismssal on March 3, 2006, and
the crimnal proceedi ng was subsequently di sm ssed. The acceptance
of an adjournnent in contenplation of dismssal bars an action for
mal i ci ous prosecution (see, Hollender v Trunp Vil. Coop., 58 Ny2d
420 [1983]; lorio v Lyons, 211 AD2d 699, 700 [1995]).

The crimnal action based on the April 9, 2006 arrest was
di sm ssed on Septenber 5, 2006. Plaintiff’s bare allegations are
insufficient to state a claimarising out of the dism ssal of said
crimnal action. A civilian conplainant, by nmerely seeking police
assi stance or furnishing information to | aw enforcenent authorities
who are then free to exercise their own judgnment as to whether an
arrest should be nmade and crimnal charges filed, will not be held
liable for malicious prosecution (see, Levy v Grandone, 14 AD3d 660,
660- 662 [ 2005]; Mesiti v Wegman, 307 AD2d 339, 340 [2003]; O Connel
v _Luebs, 264 AD2d 385 [1999]). Nor does identifying plaintiff as
the perpetrator of a crinme, signing the sumons or testifying at
trial give rise totort liability. (See, Collins v Brown, 129 AD2d
902 [1987]; Pugach v Borja, 175 Msc 2d 683 [1998].).

Finally, as regards plaintiff’s claim for *“abusenent and
harassnent”, “New York does not recognize a common-|law cause of
action to recover damages for harassnment” (Daulat v Helns Bros., 18
AD3d 802, 803 [2005]; see, Jacobs v 200 E. 36th Omers Corp., 281
AD2d 281 [2001]; Board of Mirs. of Executive Plaza Condoni nium v
Jones, 251 AD2d 89, 90 [1998], lv dism ssed 92 Ny2d 1002 [1998];
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General Mtors Acceptance Corp. v Desbhiens, 213 AD2d 886, 888
[ 1995]).

In view of the foregoing, defendant’s notion to dismss the
conplaint on the grounds that it fails to state a cause of action
is granted.

Dat ed: April 18, 2007

J.S. C



