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Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE KEVI N J. KERRI GAN Par t 10
Justice

JEAN PELL, | ndex
Nunmber: 27098/ 04
Plaintiff(s),

- against - Mot i on
Dat e: 04/ 10/ Q7

THE CITY OF NEW YORK, NEW YORK CI TY Mot i on
DEPARTMENT COF TRANSPORTATI ON, GREEN Cal . Nunber: 12

BUS LI NES and MOHAMED OVAI RAT,
Motion Seq. No. 3
Def endant ( s) .

The follow ng papers nunbered 1 to 10 read on this notion by
def endant Mhanmed Omairat for summary judgnent dism ssing the
conplaint and all cross-cl aimns.

Paper s

Nunber ed
Notice of Mdtion-Affirmation-Exhibits.............. 1-4
Menorandum of Law. . ............. . . 5-6
Affirmation in Qpposition-Exhibits................. 7-8
Reply Affirmation......... ... . . . . . .. .. 9-10

Upon the foregoing papers it is ordered that the notion is
deci ded as foll ows:

Mot i on by Omairat for summary judgnment di sm ssing the conpl ai nt
and any cross-clains as against himis granted.

In order to obtain summary judgnent, novant nust rmake a prim
facie showing that he is entitled to said relief, by tendering
sufficient proof to elimnate any material issues of fact (see
Wnegrad v. New York Univ. Med. Cir., 64 NY 2d 851 [ 1985]; Zuckernman
v. Gty of New York, 49 NY 2d 557 [1980]). Ommirat has net his
bur den.

Plaintiff allegedly sustained injuries as a result of tripping
and falling upon a curb on Rockaway Boul evard 72.5 feet east of the
corner of Bll6th Street adjacent to 202 Bl16th Street in Queens
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County while exiting a bus on July 22, 2004 (see plaintiff’'s
verified bill of particulars, paragraph 2, Exhibit “F’ to notion).
Omairat was the owner of the prem ses 202 B116th Street.

A property owner is not liable for repairing and maintaining
abutting public property unless the owner actually created the
defective condition or caused it through sonme special use, or unless
an ordinance or statute charges the abutting owner wth the
responsibility to repair and maintain the public property and
specifically inposes liability uponthe owner for injuries resulting
froma violation of the statute (see Solarte v. D Palnero, 262 AD
2d 477 [2™ Dept 1999]).

No ordi nance or statute is involved in this case that would
i npose either a duty or liability upon Omirat with regard to the
mai nt enance and repair of the curb. The New York Gty Admi nistrative
Code 8819-152 and 7-210 pl aces the duty to repair sidewal ks upon t he
abutting property owners, and 87-210 specifically inposes liability
upon abutting property owners for any injuries resulting fromtheir
breach of that duty. However, in the instant case, the defective
area upon which plaintiff allegedly tripped was not the sidewal k but
the curb. Section 7-201 (c) of the Administrative Code states, in
rel evant portion, “The term‘street’ shall include the curbstone.”
Conversely, “sidewal k” is defined in 819-101 as “that portion of
a street between the curb lines, or the lateral |ines of a roadway,
and the adjacent property lines, but not including the curb,
intended for the use of pedestrians.” Thus, it is clear that
nei t her 819-152 nor 87-210 inposes upon a property owner a duty to
repair and maintain curbs (see lrizarry v. The Rose Bloch 107
Uni versity Place Partnership, 12 Msc 3d 733 [Suprene Court, Kings
County 2006]).

Plaintiff’s counsel concedes that a property owner has no duty
with regard to curbstones. However, counsel contends that the
alleged defect in the subject curb, consisting of a crack,
encroaches upon the adjacent sidewal k and, therefore, there is a
guestion of fact as to whether plaintiff tripped on the curb or the
sidewal k. This argunment ignores the fact that plaintiff, in her
deposition, specifically pinpointed the precise |ocation where she
tripped as being the curb. She was shown phot ographs and asked to
circle the location of the defect which caused her to fall (Exhibit
“G’ to notion, deposition transcript p.71-72). She chose to mark t he
phot ograph identified as defendant’s exhibit C. This photograph has
only the curbstone circled, specifically, afissure or cavity inthe
curbstone. No portion of the cracked area of the sidewal k depicted
in the photograph is marked (see Exhibit “H to notion). Consistent
with this identification is plaintiff’'s testinony that as she
stepped off the bus, she “fell in a - like a hole or a crack and
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tw sted ny ankle” (deposition p. 32). No portion of the photograph
other than the circled curb area fits that description. Plaintiff
testified that she stepped off the bus with her left foot, and that
her | eft foot on that very first step off the bus fell into the hole
or crack (deposition, pp. 31-37). She identifies that hole or crack
as being on the curbstone by specifically circling it. Thus,
contrary to the specul ative argunment of plaintiff’s counsel, the
deposition testinmony of plaintiff and the denonstrative evidence
clearly establish that the alleged defect was limted to the
cur bst one.

Al t hough counsel for plaintiff points out that she testified
that she fell on the “sidewal k”, that testinony was in response to
t he question, “Wen you stepped with that foot, did your foot |and
on the sidewalk or the street?’ (deposition p. 32). She was only
asked to choose between the words sidewal k and street. She was not
given the third choice of curb and the word “curb” was never used
by the attorney for Geen Bus Lines when he deposed her. Her
description of the location where she tripped as being on the
sidewal k, therefore, reflects the limted terns dictated to her by
counsel . I n any event, she unanbi guously denonstrat ed what she neant
by her use of the term “sidewal k” when she nmarked a narrow portion
of the curbstone only.

The argument of plaintiff’s counsel that there is an unresol ved
guestion of fact because plaintiff was not questioned further
regarding the location of the defect after she had identified the
curb is without nerit. If plaintiff believed that the defect that
caused her to fall was not limted to the curb that she identified,
as plaintiff’s counsel conjectures, counsel would have annexed to
the opposition papers an affidavit of plaintiff averring the sane.

Theref ore, the unanbi guous evi dence presented establishes that
the location of plaintiff’s alleged trip and fall accident was the
curb over which Omirat bears no responsibility.

Furthernore, no issue has been raised as to whether Qmairat
created the defect or made sone special use of the subject curb
area. Since Omirat had no duty to repair and maintain the curb, it
was plaintiff’s burden to show evidence that Orairat created the
defect or caused it through sone special use (see Pratt v. Villa
Roma Country Cub, Inc., 277 AD 2d 298, 299[ 1" Dept 2000] (“No
ordi nance or statute is alleged here. Thus, it was incunbent upon
the plaintiffs to raise a triable issue of fact that the defendant
either created or caused the defective condition, or derived a
speci al benefit fromthe abutting property unrelated to public use

Since the plaintiffs failed to conme forward with any
opp03|ng evi dence denonstrating t hat the def endant created or caused
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the defective condition, or nade a special use . . . the Suprene
Court properly granted the defendant’s notion for summary judgnment
dism ssing the conplaint”). Plaintiff has failed to show any
evi dence that Omairat created the condition or made a speci al use.

In any event, the unrebutted deposition testinony of Omairat
establishes that he nade no repairs to the curb. He did state that
he personal ly patched the sidewalk fromtine to tine as needed, but
not the curb. He also testified that he swept the sidewalk,
including the curb on a daily basis. Therefore, Omirat has
proffered evidence in adm ssible formto establish that he did not
create the condition that allegedly caused plaintiff to trip.

Omirat does not own or control and is not statutorily
obligated to maintain and repair the curb. He has proffered evi dence
to show that he did not create the condition. Conversely, plaintiff
has failed to submt any proof that Omairat did create the
condition. Finally, no issue has been raised as to whether Qmairat
made a special use of the subject curb area.

The opposition papers fail to rebut Omirat’s prima facie
showi ng of entitlenment to summary judgnent, as a matter of |aw.

Accordingly, the notion is granted and the conplaint and al
cross-clains are dism ssed as agai nst Qmairat.

Dat ed: April 16, 2007

KEVIN J. KERRI GAN, J.S.C



