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bar. See Torrado v Lutheran Medical Center, 170 AD2d 666, 667

(2d Dept 1991) (“Although the defendant should have explained its
failure to include a physician’s affidavit of merit as part of
its original motion to vacate its default, the court nevertheless
retained the discretionary power to grant renewal even if the
facts were known, but were not presented to the court at the time
the original motion was heard”).

After the submission of this motion, the First Department in
affirming this court’s Order of October 13, 2005, stated that
“[als to the remaining causes of action, the moving defendants,
by adducing the purchase agreements containing disclosures
warning plaintiff of the very risks about which she now
complains, demonstrated a prima facie entitlement to summary

judgment.” Pautienis v. Legacy Capital Corp., 36 AD3d 462, 463

(1** Dept 2007). This court now holds that plaintiff’s papers,
including plaintiff’s affidavit submitted on this motion to
renew, remain insufficient to rebut defendants’ defense.

Although plaintiff claims that she relied on oral
misrepresentations made by defendants, plaintiff’s claims do not
raise an issue of fact as to the documentary record that
establishes that plaintiff signed disclosure forms that warned of
the very risks she claims were not disclosed. Nor has plaintiff
cited any case that holds that alleged oral misrepresentations

can override a party’s signed disclaimer. On this evidence,
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plaintiff’s claims are still subject to summary dismissal. See

Gaidon v Guardian Life Ins. Co. of America, 94 Ny2d 330, 349

(1999) (“defendants’ disclaimers . . . are sufficient to absolve

them of fraud”).

Accordingly, it 1is

ORDERED that plaintiff’s motion for renewal is denied.

This is the decision and order of the court.
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