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SUPREME COURT OF THE STATE OF NEW YORK - N / W YORK COUNTY 

PART 
Justice 

Index Number : 10441712005 
GUERRERO, FILADELFIA 

MANHATTAN PLAZA 
Sequence Number : 006 
AMEND SUPPLEMENT PLEADINGS 

vs 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

- 

this motion to/for 

Notice of Motion/ Order to Show Cause - 

Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: n Yes No 

I PAPERS NUMBERED 

Upon the foregoing papers, it is ordered t h a t  this motion ?wcided as follows: 

Plaintiff Filadelfia Guerrero is an elderly resident of 
a rental building owned by defendant Manhattan Plaza, Inc. 
(“Owner”). She was injured when automatic sliding doors in the 
building lobby shut on her as she exited the building, causing 
serious injuries.. Defendants On The Spot Maintenance, Inc. 
(”Maintenance”) , Mackenzie Automatic Door, Inc. (”Mackenzie”) and 
Owner each move for summary judgment dismissing the complaint. 
Plaintiff moves for leave to amend the pleadings to permit her to 
assert a res ipsa loquitur c l a i m ,  and  for summary judgment as to 
liability under the res ipsa theory. That branch of 
Maintenance’s motion for indemnification on its cross-claim 
against Mackenzie is withdrawn. 

Plaintiff has established that the defendants here had 
control over the door, and were responsible for its maintenance. 
Owner’s employee was stationed in the lobby, and he had a switch 
that c o u l d  open or close the door (There is no indication that he 
was operating the switch at the time of the accident). Owner had 
a contract with Maintenance, whereby Maintenance was responsible 
for daily inspection of the door ,  and to conduc t  bi-annual ‘ 

inspections. Maintenance entered into a c o n t r a c t  with Mackenzie 
whereby it was f u l l y  responsible for maintenance. Under the 
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contract, Maintenance was obligated to c a l l  Mackenzie if a 
Maintenance employee obscrved a defective condition. 

The door was equipped with a motion sensor. If a 
p e r s o n  was ncar the door, it should have remained open. There is 
no way that it could have closed on plaintiff while functioning 
properly, and there is no evidence that plaintiff's negligence in 
some way contributed to the accident. 

There also is no evidence of actual or constructive 
notice of any defect: before the accident, and no record that this 
door had ever malfunctioned before as i.t did on this occasion. 
At deposition, Mackenzie's witness, who has many years experience 
servicing automatic doors, testified that motion sensors have 
b e e n  t.o known to malfunction. After the incident, Owner's 
maintenance supervisor tested the doors by walking through them, 
and the door malfunctioned on one occasion by closing on him, 
just as it did w i t h  plaintiff. The door was removed and replaced 
three days later. 

Generally, a claim f o r  negligence will be dismissed if 
plaintiff cannot establish that defendant had notice of a 
defective condition. In rare circumstances, a plaintiff may 
survive a motion for summary judgment if she can establish that a 
jury shou1.d ncvert.heless hear the case under the doctrine of res 
ipsa. l o y r i i t u r .  To establish res ipsa, plaintiff must show that 
the injury-causing event is of the sort that it does not happen 
without negligence; the injury-causing instrumentality was an 
agent or under the exclusive control of defendant; and ir was not 
due to any voluntary action or contribution on plaintiff's part. 
Nesbit v NYCTA, 170 AD2d 92 (1''. Dcpt 1991). 

Here, there is no evidence that plaintiff's injury 
resulted in any way from her voluntary action or contribution. 
The door was serviced and rcplaced by defendants three days aftcr 
the accident, showing control. See, Marszalkiewicz v Waterside 
P l a z a ,  Inc., 35 AD3d 176 (1" Dept 2006). Unlike the facts 
presented in the case of Fetterlv v Golub Corporation, 300 AD2d 
1056 (4t Dept 2002), cited by defendants, where defendant was 
able to refute plaintiff's allegation that it had exclusi-ve 
control of an automatic door, the facts here show that Owner's 
employee was present in the lobby and had a switch he could use 
to operate the door. Any suggestion that members of the public 
tampered w i t h  the door would be p u r e l y  speculative, and not 
suppor.-ted by the evidence. Cf, Derrnatassjan v NYCTA, 67 N Y 2 d  219 
(19RG;) ( p l . a i n t . i . f f  unable to eliminate p o s s i b i l i t y  that escalator 
was tampered by vandals where it was used by ,thousands of people 
a day). 
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The r e m a i n i n g  q u e s t i o n  i s  w h e t h e r  t h e  i n j u r y - c a u s i n g  
e v e n t  i s  o n e  t h a t  d o e s  n o t  o c c u r  a b s e n t  n e g l i g e n c e .  I n  l i g h t  o f  
t h e  u n d i s p u t e d  d e s c r i p t i o n  of t h e  a u t o m a t i c  d o o r ,  a n d  p l a i n t i f f ' s  
d e s c r i p t i o n  o f  how t h e  a c c i d e n t  o c c u r r e d ,  p l a i n t i f f  h a s  m e t  h e r  
b u r d e n  i n  this r e g a r d .  

D e f e n d a n t s '  m o t i o n s  f o r  summary j u d g m e n t  a r e  d e n i e d  
b e c a u s e  a q u c s t i o n  o f  f a c t  r e m a i n s .  P l a i n t i f f  h a s  made a p r i m a  
f a c i e  s h o w i n g  t h a t  h e r  c l a i m  falls u n d e r  t h e  res i p s a  d o c t r i n e ,  
s o  t h a t  h e r  m o t i o n  t o  amend t h e  p l e a d i n g s  t o  c o n f o r m  t o  t h e  
e v i d e n c e  a n d  t o  a s s e r t  h e r  c l a i m  u n d e r  t h e  res  i p s a  d o c t r i n e  i s  
g r a n t e d .  However ,  summary j u d g m e n t  i n  f a v o r  o f  a p l a i n t i f f  on 
l i a b i l i t y  i s  r a r e l y  g r a n t e d  on  t h e  b a s i s  o f  res i p s a  l o q u i t u r ,  
a n d  t h e  c i r c u m s t a n t i a l  p r o o f  i s  n o t  s o  s t r o n g  here t h a t  t h e  
" i n f e r e n c e  of  d e f e n d a n t s '  n e g l i g e n c e  i s  i n e s c a p a b l e . "  M o r e i o n  v 
R a i s  C o n s t r .  Co., 7 NY3d 2 0 3  ( 2 0 0 6 ) .  A c c o r d i n g l y ,  i t  h e r e b y  i s  

ORDERED t h a t  d e f e n d a n t s  m o t i o n s  ( s e q u e n c e  n u m b e r s  2 ,  3 
a n d  5 )  f o r  summary j u d g m e n t  a r e  d e n i e d ;  a n d  i t  f u r t h e r  i s  

ORDERED t h a t  p l a i n t i f f ' s  m o t i o n  t o  amend t h e  p l e a d i n g s  
( s c g u e n c e  numher  6 )  i s  g r a n t c d ,  a n d  s h e  i s  p e r m i t t e d  t o  a s se r t  a 
c l a i m  u n d e r  t h e  res i p s a  l o q u i t u r  d o c t r i n e ;  a n d  it f u r t h e r  i s  

ORDERED t h a t  c o u n s e l  s h a l l  a p p e a r  i n  P a r t  55 f o r  a p re -  
t r i a l  c o n f c r c n c e  on May 1 4 ,  2 0 0 7  a t  2 PM, o f  w h i c h  n o t i c e  i s  
g i v e n  by  t h e  c o u r t e s y  c o p i e s  h e r e o f  s e n t  b y  my s t a f f .  B e c a u s e  
p l a i n t i f f  i s  e n t i t l e d  t o  a t r i a l  p r e f e r e n c e ,  c o u n s e l  s h a l l  know 
w i t n e s s e s  i d e n t i t y  a n d  a v a i l a b i l i t y  t h r o u g h  J u l y .  

J ENTER:  
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