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Replying Affidavits

Cross-Motion: [J Yes X No |
Upon the foregomg papers, it is ordered that tl‘ns petition is granted as
follows:

Petitioner The Committee for Change is a group of unit owners of a -

~condominium located at 52 East End Avenue ih Manhattan. The indi’vidual.

FOR THE FOLLOWING REASON(S):

petitioners are unit owners and the individual respondents are umt OWners. |
‘Respondent Stanton is the President of the Board of Managers and |
respondent Abel is the Secretary of the Board.f

The petition seeks a writ of mandamus compelling respondents to call
and hold the 2006 annual meeting of un-it ownjers pursuant to the by-laws
which provide that the annual maeting shall be held on or about the last

Tuesday in September of each year. When petitloners requested in August

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

2006 that the Board hold the annual meetlng on September 26, 2006, the
Board responded through its counsel by letter dated August 25, 2006 that
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‘The Board's counsel also stated that the relevant provision of the BusineSs

{

the annual meeting had already bean held on March 3, 2006 at which time
| .
five managers were elected and that there is nb requirement in the by-laws -

for a second annual meeting to be held within seven months. after the first.

Corporation Law, which is used to interpret the by-laws, Is that the annual

meeting Is required to be held within thirteen rt]'lonth“s of the last annual -
meeting. Petitioners maintaln that the meetlnglheld in April 2096 (not March
3, 2006 as stated by respondents’ counsel in their August 25, 2006 letter)
was the 2005 annual meeting. \ S | |

In opposition to this petition, respondents have asserted, amorig other :

things, that the court should not even consrder this application because the

First Department stated in. Brass_ﬂr v. Sper jnza (21 AD3d 297 [2005]) that .

condominiums "are not amenable to Article 78 proceedings in the n\ature of
mandamus for claims of bylaw breach (citatlons omitted).”" However, thls

statement was dicta because B[gsseu[ was nolt an Artlole 78 proceeding

Furthermore, in Y & O Holdings _V;Bj' d of Ma s of E ecuw““-

Plaza Condominium (278 AD2d 173 [2000)), issued five years prior to -

Brasseyr, the First Department afflrmed an order that had denied a motlon to .
dismiss an Article 78 proceeding agalnst Indivihual Board members that
alleged a violation of the by-laws. In. any event as has been noted by the
Court of Appeals,' “[u]nder CPLR 103 (subd. (én, the courts are empowered
and indeed directed to convert a judicial proceladlng not brought in the proper
form into one which would bs in proper form rather than to grant a'
dismissal, making whatever order is necessary for its proper proseoutlon\\

(First National City Bank v. City of New York. Fmange Admlustratmh,

36 NY2d 87, 94 [1975]). Thus, even assummg for the sake of argument
that an Article 78 proceeding is not the p\roper: form for this application,
dismissal is not warranted.

Regarding whether the 2006 annual meetihg was held on March 3,
2‘006 as stated by respondents’ counsel In the)lr August_v25, 2006 letter,
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' been held. Upon the adjourned date,

petitioners assert that historically, annual meetlngs have been held i |n
December. According to petltlonar Del Mastro, the 2000 meetlng was held
on Wednesday, December 6, 2000, and the 2001 2002 and 2003 annual
meetings were each held i in December of their lrempce)ctlvev calendar years, but
the 2004 annual meeting was held in March 2b05 and the 2005 annual
meeting was not held until April 2006 Petltloners have submitted a copy of
a Reminder Notice to the unit owners |ssued bi' the condomlnIUm
management company. That Notlce " Re. The 2000 Annual Meeting", states
that the annual meeting shall be held. on Wednhsday December 6, 200'6 ‘

In opposition to the petition, respondentk have submltted the affldawt
of Harvey Siegel, former President of the Boarﬂ He states that he 3erved as
President for 17 years and according to his aﬁldavit the 2000 annual
meeting was hald on December 8, 1999'; the 2001 meeting held on _‘
December 6, 2000; the 2002 maeting held on;‘De'cember 13, 2001; the
2003 meeting held on December 16, 2002; thB 2004 meeting held on
December 8, 2003; tha 2005 meeting held on| March 10, 2005 and the
2006 meeting held on April 8, 20062 _' | G

Thus, the partles do not agree on whathér the 2006 m'eetlhg' hés b/“eaﬁ -
held. While petitioners have submltted a copy. L)f a notice that supports thelr :
contentlon regarding the scheduling of the annual meetings, respondents
have only submitted the affidavit of their formér President. When counsel

appeared for argument of this motion and. raqUested an adjournmant thls

~ court expressly stated to them that upon ‘the ddjournad date, the- court was |

expecting respondents to submit proof that the 2006 annual meetmq had -

{

'Ag noted, the reminder notice from the management company

pertaining to the 2000 meeting stated it was to be held on -
December 6, 2000.

This contradictys the statement by. respondents' counsel in

- their August 25, 2006 letter to petltlohers that the 2006 meeting

hiad been held on March 3, 2006.
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respondents submitted no such proof. Not even minutes of the annual
meetings, which presumably would raflect the}year of the annual meetlng, o
‘were submitted. Thus, petltloners have come forth W|th some documentary
avldence supporting their contentlon regardlng the schadullng of the annual
meetings, and respondents have not countered that proof f

The court was informed that a meeting lla currently scheduled for
Aprll 25, 2007 at 7 PM. Whlle respondents ha‘ve taken the position ’that thls
is the 2007 annual meeting, in light of the forggoing, it shall be deemed: the
2006 annual meetmg ' 1 '

ADJUDGED that the petltlon is granted tb the oextent that the 2006
annual meeting is. to be held on April 25, 200% at 7 PM.

A preliminary conference on respon{dentd“ counterclalm for démagés” is |

scheduled for June 21, 2007, at 9:30 A.M.
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*While the papers on this motion include a Verified Reply to
Counterclaim, they do not include the Cbunterclalm iteelf.
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