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- MOTION SEQ. NO. 001

o :l‘M‘odloél“iMalpractice Insurarice Pool of New - I o o
- York State, et al. S PR :

MOTION CAL. NO. ___

The followini papars, numbered 1 to ____.__ were read onthis motlon tolfo‘_ W &

|-Upon the fOTGQOIng papers, It is Ordored that this motloh by defondant Modlcal\ |
_'-.Malpractioo Insurance Pool of Now York Stato ("IVIMIP") for summarv Judgmant and‘\"
a doclaratlon in its favor doclarlng that MMIP is nelther obllgated to defond n0r X

|ndemnify plaintrff Sharona Cohon in the undorlylng aotlon '

al., (Index No. 100648/06) is donled The undorlylng actmn Isa malpractlco a(‘.tlon o

brought by Jonhua and Elizabeth Margulies against, arnong othors, Ahdrow

Gardner, Mm.D., Jool Moskowitz, M.D., their professlonal corporation Corinthlun

;OBIGYN P..C., and Sharona Cohon Ms. Cohen allogodly porformod genstic |
\‘counsollng for the Margulles at the office of Corinthlan. The lawsuit alleges that

‘defendants falled to tost for Tay-Sachs dlaoaso and that the Infant Bonjamln .

Margulles has been diognoaod with that disease.

‘In this declaratory Judgment action Ms. Cohen alleges that she porformod

" her genetlc counseling services in her capacity as an employee of d_ofendants :

- Dr. Gardner, Dr. Moskowitz and Corinthlan, and that she is therefore entitled to.
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insuranca coverage in the underlying actlon pursuant to tha pollcy issued by MMIP

L. to defendants. MMIP asserts that It Issued a madlcal malpractnca policy to . BN

defendant Dr. Moskowltz for the relevant parlod at Issua in the undarlylng Iawsult

' but that Ms. Cohan Is not an insured under the pollcy As notad by MMIP the

policy states that It provides coverage to “(1) you, tha physlclan or surgeon shown

as the Namad Insured on the Facts Page and (2) certain othar quallflad paraons

~ within the daflnltion of Insured.” Tha person listed on the Facts. Paga is Joal M.’

Moskowltz, M.D. so Ms. Cohen.i is not the named Insured. Nor does she maat tha

daflnltlon of Insurad whlch includes the person Ilatad on tha Facts Paga, tha

"profasslonal corporation, that person’s admlnlstrator, quallfiad tamporary substltuta ”

"phyaiclan or that person’s estate

However thara is a provlslon In the policy that may be appllcabla to Ms,

Cohen. SactIOn m (A) states that the company will pay for VIcarIous IlabIIIty claims, -
. but that. tha namad Insured is not covarad for the acta of cartaln paopla In hls
‘:‘Samploymant for whose conduct ha Is raaponslbla unlass thay are. InSurad undar a =
‘saparata profaasmnal liabllity Insuranca pollcy Thosa cal’taln paopla" ara dafmad in
| Section V (E) as employed phyaicians, ”physlclan s asslstants, spacialist 8 PRV |
\\‘.A];_‘_asaistanta, nursas provldlng anasthasia aervlces, nursa practltlonars, or mld wlvas '
"‘."‘»Tha pollcy furthar statas in Sactlon 1} (D) that in additlon to the amounta it w1ll pay
“'_'f._,for clalms brought undar this pollcy, It wiII pay to dafand auch clalms \ j‘ o
B ‘Ms. Cohan has provldad an affldawt in opposltlon to the motlon in: whlch sha

vy “‘7’<'C:Gounsalor is not Includad In tha pohcy s list of cartaln Peopla who muat ba\ L |

I ihsured undar a separata profcaslonal Ilabillty pollcy Ih ordar for the MMIP to cover o ’

_asaantlally an amployaa of defendants in that sha workad out of thalr offlcas
o parformad services requested by dafandanta and raported dlractly to Dra Gardnar :
N and Moskownz Ms. Cohen avers that dafendants prowdad all of the aqulpmant

| | paid the ovarhaad set her hours and billed for her aarvlcas Thus, Ms. Cohan may

be an amployaa of defendants for purposes of tort Iiablhty (see illo v en

L‘,‘thalclang gsoclw 376 F.Supp. 2d 327 [W.D.N. Y 2005]; Mglbgumg V. Naw
" York Life Ins, Co., 271 AD2d 196 [2000]). '

| \_r;\-’_;_"s‘tatas that aha is a ganatlc counsalor which'is not a Ilcansad profasslon A ganatlc SRR

o \._tj:vlcarioua Ilablhty clalms Addltlonally, Ms. Cohen has statad that she’ was o i . C
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MMIP’s argument that plaintiff's assertions about her employment status are

. irrelevant because the policy issued to Dr. Moskowltz does not In5ure hls = | _
B employees, but enly Insures him, hie professlenel cerporatlon hls admlnletrator, hls

' temporary eubatitute and his estate, Is rejected. Thls mterpretatnon would render

the vicarious Ilabillty provislons meaningless and superfluoua The vlcarloue Iiabillty
definitlon “means Iiab|I|ty arising from Clalms made agalnst you [Dr Moskowltz]

because of Professional Servlcee which were. previded {or should haVe been

g prowded) by other people for whoSe conduct you are Iegally responmble., B
Essentlally, In the event that it is determlned thet Dr Moskowltz Is: vlcarlously Iiable o

for Ms. Cohien’s acts, the Margulies’ claim made agalnst Ms Cohen is e|so a clalm

_‘ made agalnet Dr. Moskowuz ‘the Insured under the MMIP policy,

Accordlngly, the mation for summary judgment Is denled.
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