
Cohen v Medical Malpractice Ins. Pool of N.Y. State

2007 NY Slip Op 30982(U)
April 17, 2007

Supreme Court, New York County
Docket Number: 0114857/2006
Judge: Sheila Abdus-Salaam

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



lNED ON 413012007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
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PRESENT: HQN. SHEILA ABDU$-SALAAM PART 13 
Justice 

I 

Sharona Cohen INDEX NO. 1 14857/OQ 

MOTIQN DATE , 2/2/07 
- v -  

MOTION $Ed. NO. Odl , , , ,  1 ,  , I 

Medlcel Malpractice Insurance Pool of New $ 1  

York State, gt al. 
MOflON CAI.. NO. 
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The following papers, numbered 1 to , werb read an>thls motlon t d f a  

Notice of Motlonl Order to Show Cau'ae, - Affldavlts - Exhlblta 'i 

Anewering 'Affldavlts - Exhlblts 

Replying Affidavltb 

Cross-Motloo: 0 Yes 61 No 

I 
I 
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I 
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Upon the foregoing papers, It is brdered that thk IW fi by defgndamt Medical 

Malpradtice Insurance Pool of New York State ("n/lfMlP") for summary judgrneht ,and 

a declaration In its favor declarlhg that MMlP is pelther ob1 

Iridernnify plaintiff 'Sharona Cotqen in the underlylng action 

&, (Index No. 100648/08) Is dehled. The underlyiflg acti 

brought by Joshua and Elizabeth Margulies against, among others,, Ahdrew 

Gardner, M.D., Joel Moskowitz, M.D., their prsfesslohal corporation Corinthlan 

OBIGYN, P..C., and Sharona Cohen. Ms, Cohen allegadly performed genetic 

counsellng for the Margullea a t  the office 4f Corinthian. The lawsuit alleges that 

defendants ferlled to  test for Tsy-Sacha dlseaae and that the Infant BenJamin 

Margulles has been diagnosed wlth that dlsease. 

In this dealaratory judgment action, Ms. Cohen alleges that she performed 

her genetlc counsellng services fn her capacity as an employee of defendants 

Dr. Gardner, Dr. lVlaskowitz and Corinthlan, and that she is therefore entitled to 
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vicarlous liability claims. Addltlonally, Ms. Cohb 

essentially an emptoyee of defendants in that she worked out of their,clffices, 

performed services requested by defendants and reported dlrectly Ita Drd. Gardner 

as stated that she wds 
I 
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MMIP's argument that plaintlff's assertions about her employment status are 

irrelevant because the pollcy Issued to Dr. Moskowltz does not Insure his 

employees, but only Insures him, t 1 1 ~  professlonal ckwporatlon, his radminiatrator, his 

temporary wbafitute and his estate, Is reJected. This intefpret8tiorr would rendef. 

the vicarious liability provlslons meaningless and superfluous. The vicarious Ilabillty 

deflnltlon "means liability arising from Clalms mode against you [Dr. Maskowitzl 

because of Professianal Services, whlch were provided (or should have been 

provided) by other people for whom conduct you ale legally resporrsibie," 

Essentially, In the event thet it 1s determined that Or. Moskowltz Is 

for Ms. Cotien's acts, the Margulies' claim made against Ms. Cohen is also a claim 

made agalnst Dr. Moskawitz, the Insured under thd MhlP policy, 

J 

Accordingly, the motion for summary judgment Is denled. 
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