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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
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PRESENT: HELEN E. FREEDMAN 
Justice 

B.B.C.F.D., S.A., et al. 

Plaintiff, 

- v -  

Bank Julius Baer & Co., et al. 

PART 39 

INDEX NO. 604084/03 

MOTION DATE 

MOTION SEQ. N O .  01 7 

MOTION CAL. N O .  

The following papers, numbered 1 to  were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order t o  Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits 
-.. -. .., -- 

.. .. . - - _- ._ Replying Affidavits 

J 

Cross-Motion: Y Yes 1 NO 

Upon the foregoing papers, it is ordered that motion sequences 01 7, 01 8 and 01 9 are consolidated 
for joint disposition and decided in accordance with accompanylng memorandum decision. 

Dated: April 24, 2007 

Check one: FINAL DISPOS 

Check if appropriate: 1 1 DO 

Helen E. Fre0dma.n. J.s.C. 

TlON , /’ N 0 N - F I N A L D IS P 0 S IT IO N 

NOT POST 
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S U P R E M E  COLJIiT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O R K :  

H R.C’.F.r>., S . A .  ( A  Pananianian corporntiun), 
BIJAN N A S S I  as Prcsiclcrit of.F3.B.(.’.F.D., S.A. 
A N D  B 1.1 AN N AS S I, ind i v i d iral I y, 

Plainti ITS. 

P A R T  39 
-X _ _ _ _ _ _ _ _ _ _ _ _ _ _ - - - - - _ - _ - - - - - - - - - - - - - - - - -  

-against - Inclcx No ,  004084/03 

R A N K  .ILJI , I IH BAER Lq c‘o., L m ,  JULIUS R A E R  
SEC‘I.llil‘l’lES, INC‘., JLJ1,ILJS HAER I IOLDINC; 
I,IMITED, .II.ILIIJS B A E R  INVES‘I’MLiN’I’ 
MANAGEMENT, INC‘., M l N A  P E R S Y K O ,  B A L Z  
E G G  I I M A N ,  I I I<S SC’H W Y I”l’El3, E3 ER N A R r> S P I 1, KO, 
DAVIL) BONNER, WI IEELDK G E M M E R ,  IDANIA 

SHIV, as Aclministrali-ix o1‘tlic Estate of Y EHIJDA SHIV, 
cleceased, S A G I V  SI IIV, M E N A C H E M  IVCHER, 
I3 A I< I J CH 1 V C  H El<, and WAX F 1 E I .El I .I M IT E D  , 

D e  fend an I s. 

VASQUEZ-LEONE, “.1OHN DOES 1-3 I ,” I)AI,IA 

-X _ _ _ _ _ _ _ _ _ - _ _ - - - - - - - - - - - - - - - - - - - - - - - - - - -  
HELEN E. I ~ l W E 1 ) M A N .  J :  

Motioti scqucnccs 01 7 ,  0 I 8, and 0 I C )  ai-e consolidatecl lor joint disposilion. 

I-’ 1 ai i i  t i ffs u o m m enc ed 1 ti i s act i o i 1 a I‘t c r t h c i r i ti vcs tm en 1 iii an ager, Y ehu da S h i v, 11 s cd 1 ti e 

deposited with dcli.iidaii1 BanL Juliiis her, Ltcl. ( h c  “Bank”). PlaintiKs siic S h i v ’ s  cslalc, h c  

Bank, individiial t n n k  employees, a t ~ l  o t l w  dcfcidants who allcgcdly aided and abetted oi- wcrc 

cumplicit with Shiv in his fraucliilent actions. 

111 thrcc iiiotioiis, tlic Rank aiid certain Bank affiliates, oIliccrs aiid dircctors, a i d  

I’hc moving dcfcndants includc ( 1 ) tlia h n k ,  .Tiillus Haer I-lolding Ltd., Julius IJaci- S c ~ ~ i r i l ~ e s  1, 

In c . , .I ul i Lis €3 at: r I n ve s t in L‘ n t Ma t i  ag cmcnl LLC: ~ l3 cniard Spi I k o, W 11 ee I er (3 t i l  nit: r, Id 21 t i  i ii V azq II CY,- 

1,eone ( i i i  motion # 01 7), (2) IJrs Schwy11cI- and Balz Lggimann ( i n  niotioii ii 01 E), and Mina Pci-sylco ( I n  
motion ff 0 19). TIencef‘orth the moving delt.ndanls will lx rcf~ti-cd to as the “L3ank r)efendants.” 
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fitlet1 to object tu Shiv’s withdrawals li-om tlicir accounts within the limc rcquired uiidei- tl~e 

statute or  repose for lilnd transfers, N.Y. IJ.C.C. 3 4-A-505 (tlic “Statute o f  Repose"). 

Delndanl Sagiv Shiv, Yehiida Shiv’s son, cross-iiiovcs for partiill siinimary judgment on tlie 

satnc basis. 

Various prior dccisions in [tiis case detail the history o r  this action,‘ aucl rclcvruit facts arc 

set hili in siiiiiiiiary I:;lshion here, Plaintiff Bijaii Nassi is a principal of plainli~rB.B.C.F.n., 

S A .  (“BBC‘FD”), a l’iinaiiianiail coilmratioii, I n  June 1085, BBC‘FD granted a power of attor-ilcy 

clesignat ed age11 1. 

111 Scptctiibcr 2001, tlic LJnitcd States Sccuritics and Exchange C‘ommissioii (tlic “SEC”’) 

siicd Shiv and invcstnicnt companics he controlled ( h e  “Sagam C‘ompanies”), alleging that Shiv 

and Ihc Sagam C‘oiiipanics had dcfr:tiidcd it niiniber of iiiveslnient clieiils who held accoiiiits at 

the Bank. In 2002 Shiv was criminally prosecuted aiicl pled guilty to securities fraud in 2003. 

[U.S. v. Shiv, 02 Ci-. 135 (SLINY)] ,  1Ic died in 2004 while serving his prison senleiice. 

Plaiiiti ITS coiiiiiiciiccd this action iii Dcccmhcl- 2001. Among other things, plaintifrs seek 

rccovcry fi)r 165 witlidi-awals wliicli Shiv iiiadc li-oiii their accoiints linin 1004 hrougli 200 1 .  

Tlicsc iticliide 130 withdrawals, totaling iiioi-e thaii $ 20 iiiilliori, that Shiv cFfcclcd hy instructing 

tlic Raiik to wire iiioiicy liom BRC‘FD’s account to the :mounts of  others at the Bank oi 
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clscwlicrc, without a check or other negotiable instruiiicnt. I t  is undisputed that those translki-s 

constitute “fiind transfers” tinder- Article 4-A of the Ncw Y urli LJni ~‘C)I - IH C‘niiiiiicicial C‘odc, and 

henceforth, they wi I I bc rcr‘ct-rcd to as tlie “Fund ‘1’r:iiisrcrs.” 

It is iitidisputcd that ncithcl- plaintirrs nor atiyoiic clsc objected to inany ol‘tlic FiinJ 

Translrs  until thcy wcrc idcntit?cd in this complaint. 0 1 1  Juiic 1 I ,  3003, however, tlic receiver 

appointed Tor the Sagam enlilies sent tlic Bank a letter listing some o(’tlic allc~edly fr-aiidiilenl 

Fiiiid ‘1’1-ansli-s rbt- which HRC‘FD scclcs recovery 

Seeking siiiiiiiiary jticlgiiicnt, iiiovants rely on the Statute olRcposc, which requires an 

h e  customer is notilied o r  (lie dcbil. LJ.(’.(’. 9 4-A-SO5 states: 

11’ a rccciving hank has received payment li-oni its ciistoiiicr with 
respect to a payment order issiicd in tlic iiaiiic of tlie ciislomer ;is 
scnder and acccpted by the bank, a i d  tlic custonicr received 
notilication I-casoiiably identifying the order, the cuslomcr is 
precldeci horn nsscrting that the bank is nol enlitled to relain the 
payiiicrit iirilcss the custonier nolifies t h y  hanh  ul’tlic custoiiicr’s 
objection to the payment witliiri oiic year after tlie nolification was 
rcccivcd hy tlic ciislomer. 

‘I’he niovank contend tha t  the Stat l i te oLRcposc bars plaintiffs’ claims because ( 1 ) cadi of the 

Fund Traiisfcrs was discloscd on the Bank’s monthly accouiit statcincnts (tlic “Bank 

Stalenienls”); RRC‘FD was iiotified of llic Fiind ‘I’ransrers wheii its designated agent, Shiv, 

receivcd the Batik Statciiiciits; and (3) iio one from BBCFI) notilied the Rank of any objection to 
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any Fund Transfer u n t i l ,  a t  ttic earliest, Jimc 2003, or iiiorc than eighteen nlontlis after BBCFL) 

was noti tTcd of the last Fiiiid ,I~imsIkr.’ 

In opposition, plaintiffs contend that they did not “receive noti[icatioli” of the Fund 

Transi’crs within the nieaning oftlic Statute of Rcpose. ‘I’hey siibrnil tlic deposition teslimoiiy (11‘ 

Ri.jan Nassi, who stales that after Shiv rcccivcd the Bank Statements, Iic would forwal-d them to 

Nassi, along with statcmcnts that Shiv h i d  prepared that pllrporlcdly presented the infi7riiiation in 

the Bank Statemerits iri a siiiipliticd form (the “Slliv Statciiicnts”). In Lid, Nassi tcsti iics, thc 

Shiv Statcmcnts concealed the Fund Transfers by greatly overstating how much remained iii tlic 

Bank accounts and by omitting and fiilsifjiiiig otlicr information. Nassi liirther testifies that he 

liad g c a t  di I’liculty iindcrstiinding the complcx Rank Statcmcnts, and thal to ensure that thc Shiv 

Sti1tcmcIlts acciiratcly sLitiimarized h e  inlimnation in the Bank Statements, he had nict with 

individual bank oIlicers, including Bcrnard Spilko, Mina Persyko and Balz Eggiman wlio 

spccit‘ically confirmed the accuracy o f  the Shiv Stalenients and the accuracy of the account 

balances. Nassi attcstcd to having had several meetings at which these bank officers assured him 

that the Shiv Statements were accurate. I n  fact, plaintilh claim, the Bank Defendants knew that 

the Shiv Slalements were inaccurate hut dcccived Nassi to fiirther Shiv’s fraud. Accoi-ciingly, 

plaintill’s argue, dehidaiits caiinol claim that they iiotiliccl plaiiitiffs of the Fund Trniisfcrs by  

In their rcply, tlic Bank Defenciants raisc additional grounds for partial siinii~lai-y 
judgment: they claim that, eveii irtlic Stature of Repose does not apply, ( 1 )  plaintiffs fail to make 
oiit claiiiis fbr all but tlic lirst two ciiiises of aclioii (conspiring in  and aiding and abetting li-aud), 
and (2) Nassi admits that Shiv sent him certain Rank Statcmcnts listing some of the Fiiiid 

‘1’1-anski-s. Tliosc claims will iiot t x  considered because new legal tlicorics may not be raised Tor 
tlic first time in rcply papers. 
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scndiiig the !&mk Statemcnts 10 S h i v ,  as  RBC‘FD’s designated agent, because the Rank 

De fe 11 dan t s IC 11 e w t h at Sh i v w :is 11 I i x 1 cad i i i  g p 1 ai iili ffs w i 1 h t 11 e Sh i v S la I I I en 1s. 

fliscimio/i 

The coliinion law principles of principal and agent suppleiiiciil thc [ J C T  unless particular 

provisions displace lhciii. ,% LJC‘C‘ $ 1 - 103. Ordiriarily “knowlcdgc acquired by an agent acting 

within Ihc scope of his agcncy is impiiled to his principal aiid the latter is bound by siich 

knowledge 31 1 hougli Ihc i nfoi-mat ion i s  nevci- ;ic t i i d  I y coinmui~icatud to i I .”  I ’c?trtct. 1’. I l r r n i p / o / /  

A f f i f i r r rc s ,  .. fw., 66 N.Y.2d 782 ( 19XS);Fm-r I). Nmwzri/i, 14 N.Y .2d 183. I IOWCV~I- ,  thcrc is ;it1 

“advcrse intcrest” cxception, where “;111 agcnt is engaged in a scliemc to defraud his principal 

cither for his own henefit or that ol‘another person.” C‘cnlrci- 1). l l( / i i iptou . / l f l7/iu/c~~~, . .  /tic*., 06 

N.Y.2d 782 ( 1  9x5) (citing, iiilcr alia, R ( ~ , s t u f m ( ~ i i t  o/’A,qcwq~ 3r/$ 353). The rule biniliiig :I 

principal to his o r  her agent’s knowledge is designed to protcct lhird parties who rely upon thc 

agcnl in good Cailh. Sve  /<cjsrilic Estrstcs, I/ic v. ,Sjior-ts Molor I ) d e  I-’rwtrr, 227 A.D.2d 335 ( 1 

Dept, 1996). 

Where an :igcrit is cngagcd in fraud [hat was cither known or should have bccii kiiowii o r  

it is known that the agciit would not advisc his principal, the r i l le  in~puIing knowledgc does not  

apply. Rosdie Eshitcs. / t i c .  v. ,YIm-t.s Adoror CJ1cIc C‘tvi/w, supra. Nassi’s teslimony [hat the 

Bank Dcrendants, alier comparing Shiv Slatcments wilh the correspoi~ding Rank  Stalemcnts, 

assiircd hini on 21 i imbcr  of occasioiis h i t  the Shiv Stateincnts wcrc accurate, raises gciiuine 

issues conccniirig the Rank’s knowledgc and possible hrllicraiicc or Shiv‘s duplicitoiis behavior. 
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Assuniing the 1rulh of Nassi’s testimony as one iiiiisl on ;i motion [or siiiiimary jiidgment, 

it could hc rcasonahly inferred h a t  tlie Bank Dcfcndants deli beralely misled Nassi, that they 

knew tliilt Shiv was dcli-auding plainliffs, and that thcy wcrc liirthcring lha t  fraud. 111 those 

circiiinstaiiccs, Shiv’s rcccipt of the Bank Statemclits would not constitiile nolice to BBCFD. 

While, the Bank Deikiidants iirgc this C‘oiii-t 10 disregard Nassi’s testimony as “plainly 

i iicred i b I e,” that ch aracterizat i 011 is cx t rciii c ~ n c l  c i d  ih i I i t y cannot be de t el-17 1 i i icd o 11 tli is mot i o 11 

at this time. 

Thc cross-motion for partial suiiiiiiaiyjiidgincnl by Sagiv Shiv, in which hcjoiiis in thc 

Bank Defendants’ argiinicnts, is denied Ibr the additional rc;isoii that he cannot ava i l  himscl I’of 

thc Statiitc of Kcposu bccaiise lie is iinal’filialed with tlic Bank. 

0 K D E K E D t ti a 1 t he mol i o i i  s and cross- 1110 t io I i for s LL ti1 iii a ry .j lid giii en l are (1 en i ed . 

DATED: April 24, 2007 

EN ‘1’ E I< : 

Hclcii E. Frccdnian. .I.S.C 
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