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The following papers, numbered 1 t o  ~ were read on this motion tolfor - 

I I PAPERS NUMBERED 

I 
I Notice of Motlonl Order to Shaw Cause - Affidavits - Exhiblts ... 

Answering Affidavits - Exhibits - 
Ruplying Affidavits -- - I-- 
Cross-Motion: 0 Yes P N o  

Upon the foregoing papers, it i s  ordered t ha t  this motlon 

i 
R 
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SCOTT RUBIN, 

P e t i t i o n e r ,  

-against- 

NEW YORK CITY DEPARTMENT OF EDUCATION 

Respondent. 

__-_-_-______________________________I__ 

WALTER 8 .  TOLUB, J.: 

By this application, petitioner 

preliminary i n j u n c t i o n  e n j o i n i n g  

Department of Education from (1) enforcing the Ne:,; York C i t y  

Board of Education Medical Bureau's f i n c l i n g  that petitioner was 

"medically unfit"; (2) e n j o i n i n g  any  medical a r b )  :rations 

concerning petitioner's fitness for duty; and  (3) enjoining .the 

continuation of a disciplinary a r b i t r a t i o n  already in progress in 

accordance  w i t h  Education Law §3020-a .  Respor.dent cross-moves for 

dismissal of this action pursuant to C P L R  3211(i?.) (2) and (a) (7). 

n 

P e t i t i o n e r  is a t e n u r e d  t e a c h e r  in the N e r d  Y , ~ r k  C i t y  public- 

schools. Respondent, is the New Y o r k  C i t y  Depa r t rLenf  of 

Education ("the department" or "Board of E d u c a t i c r ) " )  . In April 

2006, respondent initiated an a r b i t r a t i o n  of disc-plinary 
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cha rges ’  pursuant to Education Law §3020-a 

which resulted in petitioner’s reassignment, w i t h  pay,  to an 

administrative center pending t h e  outcome of the ~ r b i t r a t i o n .  

(the “ a r b i t r a t i o n ” )  

( A f f i r m a t i o n  i n  Opposition, p . 2 ;  Petition, p .  2). 

On November 7 ,  2 0 0 6 ,  respondent d i r e c t e d  petitioner t o  

appear f o r  a medical evaluation which was conducted by the 

Medical Division of the Board of Education (the “Medical 

Division”) . Following a review of petitioner’s r e c o r d s  and  

subsequent medical exam, it was determined t h a t  p e t i t i o n e r  was 

u n f i t  to perform his duties as a teacher ( A f f i r m a t i o n  in 

Opposition, p .  2 - 3 ;  P e t i t i o n  p .  3-5), and petitioner was 

t h e r e a f t e r  suspended without pay (Affirrnarion I n  Opposition, p .  

3 ) .  On December 5, 2006, petitioner was re-exarni:ied by the 

Medical Division and found “medically fit” ( A f f i - c l a t i o n  ir! 

Support of Cross-Motion, p .  3 ) .  

In t h e  interim, on November 20,  2006, p e t i t j . o n c r  commenced 

t h i s  s p e c i a l  p r o c e e d i n g ,  whicn r e s u l t e d  i n  F e t i : : : o n e r ’ s  

reinstatement t o  p a i d  d u t y  status p e n d i n g  this co ; i r t ’ s  r e s s I . u t i ~ ? n  

o f  t h e  issues raised within the p e t i t i o n  (Affirmation in Support 

of Cross-Motion p .  3 ;  Order  t o  Show Cause). T h e  first c l a i m  

advanced  alleges t h a t  the Medical D i v i s i o n  f a i l e d  to adequately 

investigate petitioner’s case t h e r e b y  r e n d e r i n g  t h e  Novenber 9 ,  

’ The charges against petitioner c o n c e r n e d  fi l .*lr  i n c i d e r t - s  cf 
corporeal punishment (a.). 
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2007 decision t h a t  petitioner was u n f i t  to perfori:) his duties 

arbitrary and  capricious. 

applied, Education Law 5 5  2568 and 3020-a a r e  u n c o n s t i t u t i o n a l .  

Petitioner's f i n a l  claim is t h a t  respondent's actions cons t i r1 l t . c  

discrimination and/or retaliation on the basis 

violates both New York and Federa l  l a w .  

Petitioner next a s s e r t s  that as 

of- d i s a b i l i t y ,  and 

In opposition, and  forming t h e  basis of t h e  cross-motion, 

respondent contends t h a t  t h i s  court's relnstatement of 

petitioner's work and pay status coupled w i t h  the  December 5, 

2006 Medical Division' $: determination that pelx i t i  csner was 

nedically fit for duty renders p e t i t i o n e r ' s  e n r i r e  applicatior 

moot. Respondent further argues t h a t  petitioner's applicatic? 

should be dismissed because petitioner failed to exhaust h i s  

a d m i n i s t r a t i v e  remedies prior to m a k i n g  this a p p l i c a t i o n .  

piscussion 

As with any motion t o  dismiss, this c o u r t  is 0r.i.y concerned 

with whethe r  petitioner's f a c t s ,  as alleged, present any  

cognizable l e g a l  theory upon w h i c h  petitioner nay  succeed (see, 

Leon v .  Martinez, 84 NY2d 83, 8 7 - 8 8  [1994];(CampaFqn for F i s c a i  

E q u i t v ,  I nc  . v ,  S t a t e  of N e w  York, 8 6  N Y 2 d  3 0 7  at 318 [1995]. 

See generally, B a r r ,  Altman, Lipshie a n d  GerstrrLan; ? J e w  York C v ?  1 

Practice Before T r i a l  [James Publishing 20061 536.01 et s c q . ) .  

Accepting all of petitioner's allegations as :rue, and a f f o r d i n g  

all reasonable i n f e r e n c e s  to be drawn from t h e m  (see, Peop le  v., 
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N e w  ‘nrk Cit 

respondent‘s 

Transit Authority, 5 9  NY2d 3 4 3  at 348 [19831), 

motion to dismiss i s  g r a n t e d .  

As a preliminary matter, contrary to the argurnenLs a d v a n c e d  

i n  this application, petitioner was n e v e r  faced with a final a n d  

b i n d i n g  determination o f  the Medical D i v i s i o n  whic:~ would a.11.3w 

f o r  the commencement of this Article 7 8  application. Pursuant_ t? 

t h e  terms of t h e  Collective B a r g a i n i n g  Agreement as between the 

Board of E d u c a t i o n  and the United F e d e r a t i o n  of T e a c h e r s ,  

petitioner, once p r e s e n t e d  with respondent‘s finaii-:g that h c  was 

not fit for d u t y ,  was obligated to a r b i t r a t e  any d i s p u t e  w i t h  

respec t  to that finding (see, UFT/BOE Collective 3 a r g a i n i n g  

E x h i b i t  A to Respondent’s 

- This procedure cannot 

Agreement Article 2 1  § J ( 4 ) ,  annexed  as 

Affirmation in Support to Cross-Motion 

be disregarded (see, Board of Education, Commack G n i o n  F r e e  

School D i s t r i c t  v. Ambach, 70 NY2d 501 [1987]), and cannot be 

circumvented by claiming that the medical hearing d i r e c t e d  

pursuant to Education Law 2 5 6 8 ,  and  in accordance w i t h  the 

provisions of Education Law 3020-a, and was u n c o n : : t i t 1 J t i o n a l  

( s e e ,  Brown v .  Board Education, 23 Ad2d 850 [2“’ Dept 19651: 

a f f ’ d  16 N Y Z d  1021 [1965]; Wj.nCer v .  Board of Education for 

R h i n e b e c k  Cent. School District, 79 NY2d 1 [1992]). In any e v e n r  

however ,  once petitioner was deemed “medically fit’’ by the secnr -d  

examination held in December, 2006, petitioner‘s c l a i m s  were 

rendered moot. 
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are 

to I 

The remaining claims contained 

dismissed. 

Accordingly, it I s  

wiLhin the 

Adjudged that t h e  petition i s  d e n i e d ,  a n d  

111 Fj t. ant pet i t i on 

t h e  cros s-mo t ion 

dismiss the p r o c e e d i n g  i s  granted. 

T h i s  memorandum o p i n i o n  constitutes t h e  de c !. L~ ion a n d  

judgment  of the Court. 

Dated: h/,Jr7 

H O N .  WALTER E. TOLUB, J . S . C .  
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