
Strauchen v New York State Div. of Hous. & 
Community Renewal

2007 NY Slip Op 31035(U)
April 26, 2007

Supreme Court, New York County
Docket Number: 0116919/2006

Judge: Donna Marie Mills
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



SCANNED ON 51312007 

SUPREME COURT OF THE STATE OF NEW YORK- NEW YORK COUNTY 

YIW3ENT : DONNA M. MILLS 
Justice 

PAKT 21 

VIVIENNE S T M  UCHEN, INDEX No. 1 169 19/06- 

Petitioner, MOTIONDATE . 

-V- 

MOTION SEQ. No. 00 I 
NEW YORK STATE DIVISION OF HOUSTNG, et. al., 

Defendant . MOT~ON CAL No. .- 

Thc following papcrs, numbered 1 to were read on this motion for Article 78 relief. 

PAPERS NUMBERED 

Notice of Motion/Order to Show Causc-Affidavits- Exhibits .... I 
Answering Affidavits- Exhibits 

Replying Affidavits 

CROSS-MOTION: 

Upon the foregoing papers, it is ordered that this motion is: 

DECIDED IN ACCORDANCE WITH ATTACHED MEMORANDUM DECISION 

Dated: + ; ! Q - D 7  
J. s. c. 

Check onc: /FINAL DISPOSITION NOW-FTNAL DlSPOSTTION 
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SUl'KEME COURT OF TJHE S'I'ATE OF NEW YORK 
COUNTY 01: NEW YOKK: IAS PART 21 

Vivienne Strauclicn, 
Peli tioner, 

Iiidex No. 1 1691 9/06 
For a Judgment Pursuant to Article 78 
of the Civil Practicc Law and Rules 

September 14, 2006 New York State Division of !lousing and Coiniiimity Renewal (Dl.ICI4) 

order. which dcnied Mrs. Strauchcn's petition lor ai1 administrative review (PAR) arid aflirined 

the DI-ICR's October 6, 2005 order that deregulated tbe rent stabilized apartment she occupies. 

Shc argues that the DHCK's determination is arbitrary, capricious and without a ratiorial basis i n  

fact or in law. Rased on the record, her petition should be denied. 

'I'hc tenancy currently occupied by Mrs. Strauchen is apartment #17R, located at 65 East 

96'h Street in the City of.New York (the apartment). AL'IA Apartments LLC (Alta) is tlie owner 

of thc apartment building (the premises). Piirsuant to thc Rent Regulation Retomi Act of 1993 

(1.) 1993, ch 253),  the owncr of cadi housing accommodation for which thc legal regulated relit js 

$2,000.00 or inore may seck to have the relit dercgulated il: the income of the teiiants excecds tlie 

statutory tl-~1.esliold of $175,000.00 (Rent Stabilization Law of 1993 [Administrative Code of. the 

City of New York] tj 26-504.3 [b]). LJpoii a rcqucst by the building owiicr, tenant[s] are requircd 
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to complete an income certification form (ICF) which may be subject to verification by the New 

York State Dcpartment of Ttixatioii arid Finance (DTI:) in accordance with scction 1 7 I (13) of the 

New York State Tax Law (d 5 26-504.3 [b]; see also New York City Kent Stabilization Codc 

[9 NYCRR] S; 253 1.4 [aJ). ‘I hc owner inay also petition DHCR to verify the teiiaiits’ income 

(Kent Stabilization Law, $ 26-504.3 [c] [I]). 

The Octobcr 6,2005 DHCR Dcrceulation Ordcr 

Alla sent an ICF form to Mr. and Mrs. Strauclien. Mrs. Slrauclien apparently fillcd out 

and returned the ICI; form. On the ICF form, Mrs. Slrauchen indicated that the tenanis’ 

household income was less than $1 75,000.00. Iliis cstimate was based upon thc allcgcd vacatur 

of the apartment by her liusband 011 December 29,2002. On May 4, 2004, Alta filed an owner’s 

petition for deregulation (OPD) with h e  DHCK for a high-iiicorne relit dercgulatioii (luxury 

deregulation) oi‘the apartment. On May 19, 2004, the DHCR mailed the OPT3 answer form to 

the S trauchens at the apartment addl-css. ‘l’he Rent Stabilization Code rcquires a tenant to answer 

an OPI) within 60 days and to provide the DHCR with such information as the DHClC and DTF 

shall require to verify whether the rclevant annual total household income exceeds the specified 

$1  75,000.00 statutory tlueshold (NY City Rent Stabilizatioii Code [9 NYCllK] 8 253 1.4 11-11). 

The tenant whosc tcnancy is being considered Lor cleregulation is required to submit a copy of 

either the prepriiitcd mailing label uscd 011 the New York State incoinc tax return for applicable 

years or tlic iirsl page of the actual tax return for applicable years with social sccurily iiunibcrs 

and calculations omitted. If iicither is available, then the teiiants inusl provide a written 

cxplanation why thc applicable income tax returns were not filed (d, 5 253 I .4 [a] [XI). 
On or about J ~ l y  12, 2004, Mrs. Strauchcn submitted an incomplete answer. In the 
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answer, she reiterated that the aiinual income of the apaitment tenants was lcss than $175,000.00 

and that the occupants of thc apartment consistcd of only herself and her two daughters, aged 16 

and 25, both 01 whom wcre dependents without a taxable income. She reslated that Iicr husband 

had vacated thc apartment on December 29, 2002. She hutlicr informed DHCR that, even 

tliough no tax returns had been filed for the years 2002 and 2003, tax extension forins (IT-370) 

had been filed for those years. The address captions 011 the redacted IT-370s reflected thc 

address for “James A. and Vivienne S. Strauchiicr” as being “370 East 76‘h Street, New York, 

New York 10021.” The IT-370s for 2002 and 2003 reflcctcd postmark mailings of April 15, 

2003 and April 15, 2004, respectively. 

In an attcmpt to get a completed answcr, a number of additional requests and responses 

were exchaiiged between Mrs. Strauchcn, Alta, the DHCR and the DTF for purposes of verifying 

the arlriiinl housebold income as declared by Mrs. Slrauchen. In a January 30,2005 response to a 

particular DHCR rcqucst, Mrs. Strauclicn statcd thal(1) shc does her own tax returns; (2) she did 

not request hrther extensions other than the original exlension requests; (znd (3) all taxes due 

were paid (see Official DIICR file, February 7, 2005 Attaclunent A- 1 1). On March 12, 2005, 

Mrs. Slraiichen amended hcr answer to the May 19, 2004 OPD form by f~lling in and iriitialiiig 

sub-sections 7 (a), (b), (c) and (d) in her answer. She iiidicatcd in subsection 7 (d) that, even 

though shc was iiling joint tax rcturns with her husband, the perceiitagc of gross income based c)ii 

his alleged vacatur sliould be .0252% and .0214% for the years 2002 and 2003, respectively (see 

February 13, 2007 Reply Affirmation, Exhibit I:, at 6; Olikial DHC’K file, March 15, 2005 

Altaclment A- 1 5 ,  at 6). 

Despite Mrs. Ytrauchen’s statement in her January 30,2005 letter that all taxes were paid, 
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a June 17, 2005 notice from the DTF indicated that the DTF was unablc to match names and 

addresses provided i n  the OPD answer with income lax returns on file with the JYI’F. ‘I he June 

17, 2005 DTF notice directed tlic Strauchens to sulmiit redacted photocopics of the h s t  page of 

their New York Statc incoiiie tax retunis to the DHCR Luxury Dccontrol Unit within 14 days 

(d, Rttaclment R-3, Exhibit F). This was not done. 

On September 8, 2005, the DHCR sent pctitioner a iliial iioticc, ( I )  requesting dcfiiiitive 

proof that Mr. Strauchen had vacated the premises, such as a bank statcinenl or tax return; and 

(2) inforining the Strauchens that they ‘‘E 

labels or the first page ofthe 2002 & 2003 New York State Incoinc ‘l’ax Returns (with social 

sccurity number(s) and income figures deleted) for James & Vivicnnc Straucheii as the tax 

inhrmation that you prcviouslv subniit[tedl failed lo be sufficicnt i‘ur the N Y  S Department of 

Taxation & Finance (DTF),, [crnphasis added 1.  Mrs. Sirauchen I-csponded to that final nolice by 

sending a blanh copy of the front page of a 2001 ’ “State of Ncw York - City of New York” 

income tax return form, duplicate copics of the previously provided expired 1‘1 -370 lorim, a 

photocopy of a 2002 New York State DTF preprinted label, and a statement that they had iievcr 

received a 2003 prc-printed label. Thcsc submissions l’ailed to supply the tax data requested in 

thc DHCR’s h a 1  notice. 

‘fhc Rent S lab i l i 4o i i  Law provides that in thc eveill the tcnants fail to provide the 

C‘uriously, the caption address on the 2001 tax form reads “Jaimcs A Strauchen, Vivienne 
S Strauchen, 370 13 76 Yt, A703, New York, N Y  10021-2570.” ‘I’his address, which is claimed to 
be that ol’ the relativc with wlioin Mr. Strauchcn look up rcsidcnce aller allegedly vacating tlic 
aparti-ncnt, prcdates, and, thercforc, conflicts with the statcd dates in Pait C: subseclion (1) of thc 
May IC), 2004 OPD answer lorm filled out by Mrs. Strauchen, whercin she indicated that Mr. 
Strauclien liad not vacated the apaitmcnt 10 reside at 370 East 7#’’ Street A703, until Deceiiiber 29, 
2002. 
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information required pursuant io subdivision 26-504.3 (c) (1) of the Rciit Stabilization Law, then 

the DHCR division “shall issue on or before December 1 ,  of such year, an order providing that 

such housing accommodation shall not be subject to the provisions of this law upon the 

expiration of the current lease” (Rent Stabilization Law 3 26-504.3 [c] [3]). Based 011 this 

failure, 011 October 6, 2005, the DIICR Rent Administrator (RA) deregulated the apartment due 

to the tenant’s def id t  (compxc with Matter of Sznro v New York S t d e  Div. of Housing clnd 

(~‘omrminity Henewul, 13 AD3rd 93, 93-94 [ lSt Dept 2004) [tenant deFdult crpbeld wlicrc there was 

110 proof of an answer]). 

The September 16,2006 DHCR Ordcr 

011 November 10, 2005, Mrs. Strauchen liled a pctition for an adrninjstrative review 

(PAR). Mrs. Strauchen’s counsel argued that the RA’s October 6, 2005 deregulation order 

violatcd section 307 ol: the Statc Administrative Procedure Act (SAI’A) by [ailing to inakc a 

concise aiicl explicit statcincnt of the underlying facts suipporting the finding. She stated that she 

had responded in good faith to cach of the DHCR notices. ‘l’hc three exhibits attached to her 

PAR in support ol‘ her claim that Mr. Strauclmer had permanently vacated the apartmcnt, asserted 

(1) that Alta was aware that Mr. Strauchner had vacated thc premises; (2) that on .lune 30, 2003, 

s11c had scnt a lcttcr to hl ta  advising it for the sccond lime that Mr. Strauchen had permanently 

vacntcd the premises; (3) that 011 December 19, 2003, only she had sigiicd thc renewal lease; and 

(4) that the cincrgcncy contact form attached to thc lcasc listed only petitioner and her two 

children as occupants of the alm-tnienl. Despite her claims of good laith rcspoiises to the DHCR 

rcqucsts, in her PAR, she still faj led to iiicludc copies or any of the redacted lax documents 

requested in the Junc 17, 2005 1)’l’F notice or the DHCR’s final notice, which served as the basis 
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for the default (compare with Matter af,Szmw, 13 AD3d at 94). 

Alta’s counsel counter-argued that the RA’s deregulatioii order did not violate SAPA 5 

370 in that it clearly spelled out on its face the reasons for the deregulation order. In the October 

6, 2005 deregulation order, the RA stated that tlie DTTCK served A h ’ s  OPD 011 the Strauchens 

with: 

a notice requesting certain inrormation necessary to verify household income. 
The tenant was advised that tlic failure to provide the required inlomation would 
bc dceiiied a default ... . 

Alter consideration of the eiitire record, the Rent Administrator finds that the 
tciiant did not submit a response to this notice or has failcd to provide all of the 
information required to verify tlie houselnold income. 

L see Official DIICR file, httaclmient A-20). 

Altn also rebutted Mrs. Strauclieii’s claim that MI-. Strauchen had peiiiianeiitly vacated 

the apar-tiiieiit back on December 29, 2002, by submitting affidavits from t h e e  dooriii~ii, oiie 

non-employee resident, and the building superintendent which all stated that they still saw Mr. 

Straucheri on a daily basis lcaving the apartment premises in the morning aiid entering again at 

night (d, Attacliimcnt B-3, Exhibits E, and G-K). 

Regarding her allcgcd good faith responses to DHCR’s request for the pci-tincnt TITF 

financial data, Alta argued that tlic repctitive submission olthe expircd TT-?70 forms, in light or 

tlic alleged submission of the 2002 and 2003 tax returns and payment o€ taxes in her January 30, 

2005 letter, coiistituted the basis for a default on petitioner’s part (g Official DHCR ljle, 

A t t a c h e l i t  U - 3  ). 

‘l’lic cight-pagc Scptcniber 16, 2006 DHCR order indicated that the issue or whether or  

not Mr. Strauchner’s “income should be included in the household jncornc” based oii his 
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rcsidency was “not relevant to thc issuc concerning whether the tenant defaulted in the 

proceeding below, which [wals the issuc bcfore the Commissioner in this PAR procecding.” In 

denying the PAR, the DHCR Commissioner h u n d  that: 

the order liere undcr review clearly spells out on its face the rcasons for the 
Administrator’s determination to grant the owner’s petition for dcrcgulation in 
accordance with both SAPA and the governing laws arid regulalioiis pertaining to 
high income rcnt deregulation 

and: 

the Administrator properly relied 011 tenant’s failure to provide accurate income 
verification information and to submit the required documentation in the 
proceeding below ... . 

The Article 78 Petition Sub Judicc 

Kent Stabilization Law tj 26-504 (cj (3) provides that the failure of the tenants to provide 

tlic information rcquested by the DHCK in order to verify statements about tlic tenants’ inconic 

will result in  ail ordcr of deregulation (SCC also NY City Rent Stabilization Code [ S  NYCRR] I$ 

253 1.4 Lb] [l], [2], and 1-31; Mcrller oJZitron 1) UHC’R., Isup Ct, NY Couiity, April 29, 2003, 

I,ippinsn, J . ,  Index No. 124216/02] [attached to DHCR Verificd Answer as Exhibit B]). 

‘Iliis court has revicwed all the petition papcrs and the entire Oflicial DHCK filc and it 

finds that lhc DiICK’s order was not arbitrary and capricious, but had a rational basis both in fact 

and in law (E Matlet‘ I!f‘C.’lancy-C:’tillen S‘tomgtl C’o. v Board qf Elections in City uj‘New York, 

98 AD2d 635, 636 11’‘ Dept 19831). ‘lhe DHCR’s eight-pagc September 16, 2006 ordcr laid out 

its rationale for dcnying lenaiil’s PAR. Tlic finding, that the tenant defaulted by failing to 

comply with thc repeated DHCR requests for tax records wliich it and tlic D‘l’l-’ requested Ibr 

comparison with the declarcd houschold income in tenant’s OPD answer, is adequately supported 

by the record (=nipare with Matter uf Zinzak Coryi. 17 flivi,sion cfTloiising and C‘omnzmily 
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Renewal, N Y L J ,  May 26, 2004, at 17, col 1 [Sup Ct, NY County, Chhn, I.] [where DTF unable 

to locate tenant tax return and DHCR denies OPD on that basis, the determination will be 

vacated as arbitrary and capricious as DHCR may as an alternative obtain a certified L‘~o~iiplete 

copy ofthe tax returns from tenants”] [attached to Notice of Pctition as part of Exhibit E]; IYU 

i<iver.ridc Drive L L. C v New York Statc Division qf‘flozising und Community Reiiewal, NYLJ, 

September 27, 2000, at 27, col 1 [Sup Ct, NY County, J. Figueroa] [DHCR’s dciiial of owner 

()PI), due to DHCR’s inability to obtain income verilicrition li-om DTI: causcd by tenant’s 

procrastination in filing taxes, was vacated as arbitrary aiid capricious and iiicoiisistcnt with the 

intent of Rent Stabilization Laws] [attachcd to Noticc of Petition as past olGxhibit E:]>. 

Accordingly, it is 

ORDERED arid adjudged that the petition is dcriied aiid the proceeding is disinisscd. 

This cnnstituitcs thc dccision and judgnieiit of this court. 

ENTER: 
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