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Defendant. : 
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Ilpoii 1lic fhllowing papers numbered 1 to 37 read on this motion for summary iudament -; Notice of Motion/ 
0rdi.r to Sho\v Cause and supporting papers 
41is~er ing  Affidavits and supporting papers 2 1-27; 28-33 ;Replying Affidavits and supporting papers . 34-36 > 

OLIitr 37 (mernoranduni of law) ; (1 ) it is, 

1 - 20 ; Notice of Cross Motion and supporting papers 

OXIIERED that this motion by defendant for summary judgment dismissing plavntiffs’ 
con plaint on liability grounds and on the ground that plaintiff Richard Powell did not sustain a “serious 
injury” as d:fined in Insurance Law 5 5102 (d), is determined as indicated below. 

This IS  an action to recover damages, individually and derivatively, for serious injuries allegedly 
sustained by plaintiff Richard Powell as a result of a motor vehicle accident that occurred on Sycamore 
\venue, Bohemia, Township of Islip, New York on November 24, 2003. The accident allegedly 
happened when thc vehicle owned and operated by Mr. Powell impacted the car owned and operated by 
defendant Hcnty Prego, which in turn collided with the car operated by non-party Rose Tepedino. 
Plai itiffs claim that defendant Prego caused the accident by failing to signal and by suddenly making a 
i-lgh timi 111 front of Mr. Powell, whereas defendant Prego claims that Mr. Powell caused the accident by 
atteinptiiig t:, Improperly pass his vehicle on the right. The first cause of action in the cornplaint alleges 
h a t  Mr. Po\\ ell sustained a “serious injury” as defined in Insurance Law 5102 (d), and economic loss 
in excess of basic cconomic loss within the meaning of Article 51 of the Insurance Law. The second 
cause of action alleges that Mrs. Powell sustained the loss of services and companionship of her 
husk and, Michellc Powell. Plaintiff opposes this motion, and defendant has filed a reply. 
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Insurance Law $ 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
disiiieiiibemient; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ, member, fi.inction or system; permanent consequential limitation of use of a body organ or 
member; significant limitation of use of a body function or system; or a medically determined injury or 
impairmen* of. a tion-permanent nature which prevents the injured person from perfonnxng substantially 
a11 3f the n-aterial acts which constitute such person’s usual and customary daily activities for not less 
tlia i ninety days during the one hundred eighty days immediately following the occurrence of the injury 
or i inpai rm cnt .” 

I n  order to recover under the “permanent loss of use” category, plaintiff must demonstrate a total 
loss of use o f a  body organ, member, function or system (Oberly v Bangs Ambulance Zk, 96 NY2d 
295. 727 NYS2d .178 [2001]). To prove the extent or degree of physical limitation with respect to the 
“permanent consequential limitation of use of a body organ or member” or a “significant limitation of 
use of a body fiinc:tion or system” categories, either a specific percentage of the loss of range of motion 
must  be ascribed or there must be a sufficient description of the “qualitative nature” of plaintiffs 
lim tations, with an objective basis, correlating plaintiffs limitations to the normal function, purpose and 
use of the body pal? (Toure v Avis Rent A Car Systeiizs, Iizc., 98 NY2d 345, 746 NYS2tl 865 [2000]). A 
niiror, mild or sliglit limitation of use is considered insignificant within the meaning of the statute 
(Licrrri 1’ Elliott, 57 NY2d 230, 455 NYS2d 570 [1982]). 

I t  IS  for the coiirt to determine in the first instance whether a prima facie showing of “serious 
iiijiiry” has becn made out (Tipping-Cestari v KiZlienizy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
19911). Tlie initial burden is on the defendant “to present evidence, in competent form, showing that the 
plaintiff has no caiise of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [lst Dept 
19921). Once defcndant has met the burden, plaintiff must then, by competent proof, establish a prima 
facif: case that such serious injury exists (Gaddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such 
proof, in order to be in a competent or admissible form, shall consist of affidavits or affirmations 
( P a ~ p z o  v Kiitgsbury, 182 AD2d 268, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a 
iigh most fbvorable to tlie nonmoving party, here, the plaintiff (Canzmarere v Villanova, 166 AD2d 
760. 562 N W 2 d  808 [3d Dept 19901). 

In  support of this motion and with respect to the plaintiffs’ claim of a serious injury, defendant 
sub1 tiits, inter alia, the pleadings, the plaintiffs’ verified bill of particulars; Mr. Powell’s Workers’ 
Conipensation Board records; tlie unaffrmed report of Mr. Powell’s treating physician, Stuart N. 
Kan jel. M.D., the two unaffimied reports of Mr. Powell’s treating radiologist, Albert Zilkha, M.D.; the 
iiiiaf’fi1iiied I cport of Mr. Powell’s other treating physician, Yury Krementsov, M.D.; the affirmed report 
of IVr. Powell’s Workers’ Compensation Board examining physician, Jayaraj S. Kumar, M.D.; the 
afiimed report of defendant’s examining orthopedist, Wayne Kerness, M.D.; the affirmed report of 
ciefe idant’s xaiiiining neurologist, Sarasavani Jayaram, M.D.; and Mr. Powell’s deposition testimony. 

In their bill of particulars, plaintiffs’ claim that Mr. Powell sustained a severe cervical sprain with 
hem iated disks and radiculopathy; a left shoulder sprain with an impingement; and sprains of the left 
e l b o . ~ ,  wrist, and hand. They also claim that Mr. Powell was confined to Brookhaven Memorial Hospital 
011 2ovembcr 24, 2003, but that he was not confined to his bed or home. The Court construes these 
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allq,ations to mean that plaintiffs claim that Mr. Powell sustained a serious injury in the categories of a 
permanent consequential limitation and a significant limitation. 

Mr. Powel 1’s Workers’ Compensation Board records submitted by the defendant show that he 
sus.ained four prior work related accidents. By notice of decision dated February 14, 1992 (Saks, W.C. 
L..T 1, MI-. Powell was awarded financial compensation for the 25 percent loss of the use of his left thumb 
in  connection with a fall from a ladder on October 3, 1989. State Farm Fire and Casualty Company’s 
not ce dated Octolxr 9, 1991 shows that Mr. Powell received a total award in the sum of $3,510 for the 7 
% Fercent rartial loss of use ofhis left ann in connection with a work related accident on June 3, 1990. 
Fui-thennore, by notice of decision dated April 11, 1990 (Saks, W.C. L.J.), Mr. Powell was awarded a 
COLII-sc of treatmelit in connection with a work related injury to his neck that he sustained on August 2, 
1 000. Morwver, Mr. Powell’s Workers’ Compensation Board case files show that he sustained another 
woik  relatc3. accident on February 22, 1993 in which he claimed injuries to his cervical, dorsal and 
Iuir bosacl-al spine. 

In his report dated Januaiy 23, 1990, Dr. Kaiidel states that he examined Mr. Powell on January 
23, 1990 in connection with a hyperextension injury to his left wrist in October 1989, and his findings 
incl~ide son ie weal<ness of strength with complaints of pain in the inter-metacarpal area with pronation 
and supination of the hand. He opined that Mr. Powell had sustained a sprain of the Volilr capsule of the 
left wrist ai-d a sprain of the inter-metacarpal ligament of the left hand. 

I n  11 s report dated December 4, 1990, Dr. Zilkha states that he performed MRI studies of Mr. 
Powell’s lefi shoulder on that date, and his findings include an-ill defined area of abnomial signal 
intensity i n  the supraspinatus tendon which he opined was consistent with tendonitis. In his report dated 
.Ianiiary 5 ,  2004, Dr. Zilkha states that he performed MRI studies of Mr. Powell’s cervical spine on 
Sanilary 2, 2004, and his findings include disc desiccation from C2 to T1, as well as herniated disks at 
the 175-0 an 3 C6-7 levels. Dr. Zilkha opined that these studies showed two herniated disks as well as 
degmerativl- disc disease from C2 to TI .  

I n  111s rcpoi-t dated February 22, 1993, Dr. Krementov states that he examined Mr. Powell on that 
date in connection with his occupational accident on October 1, 1992, and his findings include a 
restricted range of motion of the neck with tenderness in the paraspinal muscles radiating to the 
shotilders a id  occipital areas. He opined that Mr. Powell had sustained a vertebral derangement, 
instdility i n  the cervical muscles and ligaments, as well as post-traumatic arthritic syndrome in the 
vertebral spine due to an occupational injury. 

In his report dated March 19, 2002, Dr. Kumar states that he performed an independent medical 
esat inination of Mr. Powell on March 18, 2002, in connection with his prior work related accident on 
.lunt 3 ,  1990. Dr. Kuniar noted that Mr. Powell had a recurrence of left shoulder pain agky-avated by 

abduction arid anterior flexion were each to 160 degrees with a mild external rotation defect. Dr. Kumar 
opined that Ivlr. Powell had an “exclusive” 12 ?4 percent loss of use of the left arm which was 
p c m 1 an en t . 

!IC::. 1’ J I ~ ~ + i 1 1 ~  “““ ‘c‘ ,  ~ ~ J L , - L  I ,  . I . ” I ,  twk p!ace after his shoulder surgery. H e  fwnd that Mr. Powell’s left shoulder 

[* 3 ]



Powell v Pi-ego 
Index No.  04-3 1008 
Page No. 4 

In his report dated October 10, 2005, Dr. Kerness states that lie performed in independent 
ortliopedic examination of Mr. Powell on that date, and his findings include an intact sensory system; 
mu;cle sti-ength that was “515” bilaterally with no atrophy; and DTR’s that were equal and reactive. 
While he oi7scrved decreased cervical rotation of approximately 15 degrees bilaterally, as well as 
abductioii and decreased foiward elevation of the left shoulder of approximately 20 degrees, he also 
Ibuncl  no spasm or tenderness about the cervical spine and no tears of the left rotator cuff. In connection 
nit  i liis findings and his review ofMr. Powell’s medical history, he opined that plaintiffs limitations in 
cerliical spine and left shoulder movements were due to preexisting degenerative changes. Dr. Kerness 
also opined that Mr. Powell had sustained sprains and strains of the cervical spine, as well as injuries to 
his left shoulder, elbow, wrist, and hand which had resolved. Furthermore, he concluded that Mr. 
Powell was not di,sabled and that he can continue to work. 

In liis affirmed report dated October 10, 2005, Dr. Jayaram states that he perfomied an 
indqxmdcnl ne~irc~Iogic~tl examination of Mr. Powell on that date and his findings include an intact 
sen ;ory sys em; no tenderness or spasms about the thoracic spine; no muscle atrophy or fasciculations; 
and left shouldei- inuscle strength that was “4/5.“ While he observed that Mr. Powell’s range of cervical 
spiiie motion was slightly decreased in flexion, extension and rotation, he also noted that there was no 
tentiemess. spasllij, or trigger points about the cervical spine. In connection with his finclings and Mr. 
Poviell’s medical history, he opined that the limitations in Mr. Powell’s cervical spine ranges of motion 
wer: due to preexisting degenerative conditions. Dr. Jayaram also opined that Mr. Powell had no 
perinanent or  residual neurological injuries or disability related to the trauma from the accident. 

Mr. Pou ell testified to the effect that he initially declined treatment when an ambulance first 
JrriTrcd at the sccnc, however, he later asked for medical assistance. Emergency personnel placed him in 
.i sti etcher and lie was taken to Brookhaven Hospital. After x-rays were taken, he was released the same 
clay. About .i day later, lie saw Dr. Ladinsky, his family physician. Mr. Powell had injured his left 
shoiilder in I construction accident about fifteen years ago and it was operated on about iwo or three 
wars prior to his deposition. He did not remember the last time he received treatment for his neck prior 
to 11 lis accident. He  also did not remember if he had ever had sustained any prior injuries to his left arm 
or Icbft hand. As a result of his injuries, he was confined to his home for a few days, but was not 
lxxii idden. I n  addition, Mr. Powell testified that he is presently unable to perform cabinet installation 
woi-c, yard c Icanups, or household repairs. He is also unable to play softball. He had played softball 
o m :  a week seasonally for about two years after his shoulder surgery up until the accident, but then 
stopped playing afierwards. While Mr. Powell testified that he has been unable to perfonn kitchen 
cabinet insti llation work, plaintiffs’ bill of particulars does not claim that Mr. Powell sustained a serious 
iiijui-y i n  the category of lion-permanent injury, and there are no allegations in their bill to support such a 
clairn (sw?. llobiizsoii v Sciavoizi, 249 AD2d 991, 672 NYS2d 500 [4‘h Dept 19981). 

-R> !?!s sub!-!iissiei?, defendant made a prima facie showing that Mr. Powell did not sustain a 
seric~us inluiy (see. Wright v Peralto, 26 AD3d 489, 809 NYS2d 465 [2d Dept 20061; Farozes v 
I ‘h i~ru i i ,  22 AD3d 458, 802 NYS2d 706 [2d Dept 20051; Teodzrro v Coizway Tramp. Serv., 19 AD3d 
479, 798 NI‘S2d 4156 [2d Dept 20051; Gousgozilas v Meleizdez, 10 AD3d 674, 782 NYS2d 103 [2d Dept 
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20041). LV iile defendant’s examining orthopedist observed slight limitations in Mr. Powell’s cervical 
rot;itioii as well as slight to moderate limitations in his shoulder abductiodfonvard elevation, he also 
found that lhere was no spasm of the cervical spine and no rotator cuff tears of the left shoulder. Also, 
wh [le defeitdant’: cxamining neurologist found a slight decrease in Mr. Powell’s left shoulder muscle 
strc 112th and sonit: decreased ranges of cervical spine motion, he also noted that there were no spasms 
abc ut the ccrvical spine as well as no observable tenderness, muscle atrophy, or fasciculations. Further, 
defmdant’s examining physicians opined, based upon their review of Mr. Powell’s past medical history, 
tha his cCr\Tical spine and left shoulder limitations were due to preexisting degenerative conditions and 
uni elated t o  the accident (see, Poitziizells v Perez, 4 NY3d 566, 797 NYS2d 380 [2005]>. The 
d e f m h t ‘ s  remaining evidence, iiicludiiig Mr. Powell’s deposition testimony, also supports a finding 
tlia he did not sustain a serious injury. As defendant has met his burden as to all categories of serious 
inj tiry alleged by plaintiffs, the Court turns to plaintiffs’ proffer (see, Fraizclziizi v Paliizieri, 1 NY3d 
53(1, 775 NYS2d 232 [2003]; Dongelewic v Marcus, 6 AD3d 943, 774 NYS2d 841 [3d Dept 20041). 

In opposition to this motion, plaintiffs submit, inter alia, the affirmed report of Mr. Powell’s 
radiologist, Dr. Zillcha; the two affirmed reports of Mr. Powell’s no-fault examining orthopedist, 
Michael .I. KatL, M.D.;  and the personal affirmation of Mr. Powell’s no-fault examining orthopedist, 
I<eiineth S. Glass,  M.D. In his repoi-t dated January 5 ,  2004, Dr. Zilkha states that he performed MRI 
stuclies of Mr. Powell’s left shoulder on January 3, 2004, and his findings include thinning and 
irregularity of the infraspinatus tendon; a small amount of fluid in the bursa and joint; cystic changes of 
the humeral head; mild hypertrophic changes of the acromioclavicular joint; and no significant muscle 
atrophy. Dr. Zilkha opined that the changes in the infraspinatus tendon were consistent with 
tenilinosis/iendoniitis, but also that there was no evidence of any rotator cuff tears. 

I n  his report dated February 18, 2004, Dr. Katz states that he perfornied an examination of Mr. 
POJL ell 011 that  date and his findings include cervical forward flexion, extension and bilateral rotation 
~ v h  ch wert o f  the normal range; mild spasm of the cervical spine; intact sensation in the C5-Tl 
der iiatomcs; and intact motor strength in the upper extremities. Dr. Katz opined that Mr. Powell’s 
shoulder 111 ipinge~nent had resolved, but that there was cervical radiculopathy which was causally related 
to t i e  instant accident as well as his prior accidents. He further concluded that Mr. Powell was capable 
o f 1  LIS  daily activities including those of his business. In his report dated May 4, 2005, Dr. Katz states 
thal he examined IMr. Powell on that date and his findings include cervical forward flexion, extension, 
and bilaterkl rotation which was 80% of normal; intact sensation; and intact motor strength in the upper 
extimiities He noted that Mr. Powell had complaints of neck pain, but that he had not followed through 
\ v i t ’ i  any surgery as of that date. Dr. Katz concluded that Mr. Powell had a moderate and partial degree 
ol‘causally related disability, but determined that he was capable of his activities of daily living 
I ne 1 ud I n 2 etii p lo y lien t . 

I n  his personal affirmation, Dr. Glass avers that he examined Mr. Powell on December 9, 2003, 
:l!?d !?is fiiidings ii-!c!uded a limited range of motion cf the cervical spke  with complaint:; of pain in the 
articulation; of the paraspinal muscles. Dr. Glass opines that Mr. Powell’s ability to use his cervical 
spii ie has been substantially and significantly limited by the accident. More specifically, he opined that 
Mr. Powell is limited in his ability to work as a carpenter. 
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Plaintiffs liavc provided insufficient medical proof to raise an issue of fact that Ah-. Powell 
suslained a serious injury under tlie no-fault law (see, Burke v Gafli, 242 AD2d 595, 664 NYS2d 742 
[2d Dept 19971, h~denzed 91 NY2d 806, 669 NYS2d 1 [1998]; Picoft vLewis, 26 AD3d 319, 809 
NY S2d 541 [2d Dept 20061). Initially, Dr. Glass failed to address Dr. Zilkha's findings of degenerative 
cha iges to Mr .  Powell's cervical spine and left shoulder, and lie did not provide any foundation or 
objective medical basis supporting the conclusions which he reached, namely, that tlie alleged conditions 
werc causally rclaied to the accident (see, Kizoff v SeafoodExpress, 5 NY3d 817, 803 NYS2d 25 
[2005] ;  Coitiez vl?psteiit, 29 AD3d 950, 818 NYS2d 101 [2d Dept, 20061; Ffores v Lesfie, 27 AD3d 
220, 8 1 0  NYS2d 464 [ 1 '' Dept 20061). Additionally, Dr. Glass failed to indicate an awareness that Mr. 
Powell was invol\ ed in several other accidents which predated the instant one, in which he injured his 
neck, as well as his left shoulder, wrist and hand. Therefore, any conclusion on his part that Mr. Powell's 
current i i i ju  -ics wcre causally related to the subject accident was mere speculation (see, D'Afba v Clzoi, 
33 AD3d 650, 823 NYS2d 423 [2d Dept 20061; Bell v Raiizeau, 29 AD3d 839,814 NYS2d 534 [2d 
Der1 20061: M c N d  I J  Dkoiz, 9 AD3d 481, 780 NYS2d 635 [2d Dept 20041). Moreover, as the 
dhinat ion of Dr. Glass appears to be based upon one examination that was conducted shortly after the 
xcident and nearly three years prior to the filing of the defendant's motion, it is without probative value 
10 tlie cxten that if attempts to project a significant limitation or a permanent consequential limitation 
(see, Olsoii 1' Russcll, 35 AD3d 684, 828 NYS2d 417 [2d Dept 20061; Tudisco v Jaiizes. 28 AD3d 536, 
8 13 YYS2d 482 [ I!d Dept 20061). In any event, Mr. Powell's cessation of treatment more than two years 
ago is not adequately addressed by way of competent medical proof (see, Byciizflze v Konzbos, 29 AD3d 
845 8 IS N\'S2d 693 [2d Dcpt 20061; Piiizeiztef v Mesa, 28 AD3d 629, 813 NYS2d 517 [2d Dept 20061; 
Karabchievdy 1' C'rowder, 24 AD3d 614, 808 NYS2d 338 [2d Dept 20051). While Dr. Glass states that 
further consei-vativc medical treatment would only be palliative, he did not propose a specific plan for 
iiiot-: aggressive treatment options, and there is no evidence in the record that Mr. Powell has had 
surgery or a i j  other form of aggressive treatment due to his injuries (see, Baea v Ralzaiizatafi, 6 NY3d 
868. 81 7 NYS2d 204 [2006]). Furthermore, Mr. Powell's subjective complaints of pain to his health 
care providcrs do iiot constitute a significant injury within the meaning of the statute (see, Fefiz v New 
Z'orri Ci[y Tt-. Auth., 32 AD3d 527, 819 NYS2d 835 [2d Dept 20061; Afi  v Vasquez, 19 AD3d 520, 797 
YYS2tf 528 [2d Dcpt 30051). 

Moreover, since there is no evidence in the record demonstrating that Mr. Powell's alleged 
x o i  oiiiic loss exceeded the statutory amount of basic economic loss, plaintiffs' claim in this regard 
must be dist-iissed (see, CPLR 3212 [b]; see, Rufisorz v Zaizeffa, 119 AD2d 957, 501 W S 2 d  487 [3d 
Dep 19861) Based upon the foregoing, Mrs. Powell's individual claims for loss of services and 
companions iip also fail (see, Maddox v City ofNew York, 108 AD2d 42, 487 NYS2d 354 [2d Dept 
1985]; Cody v Village ofLuke George, 177 AD2d 921, 576 NYS2d 912 [3d Dept 19911). Accordingly, 
plaii~t~i'f~' complaint is dismissed and the branch of defendant's motion which is for summary judgment 
\)11 iiabiltty grounds is denied as academic. 

n no 0 6 )  9nn3 , 
n r n  u) L . w r  I>att.d--- %\ 
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