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PRESENT: HELEN E. FREEDMAN PART 39 
Justice 

Soccer United Marketing, LLC, 
INDEX NO. 

Plaintiff, 
MOTION DATE 

- v -  

Best Funding Home Loans, Inc., 

Def eiida ii t s 
MOTION SEQ. NO. 

MOTION CAL. NO. 

’ “LJ- 17” iiicans “under 17.” 

The following papers, numbered 1 to were read on this motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 1, -. .- ,. . Answering Affidavits - Exhibits ~. .- 

Replying Affidavits . . - .. . -  . -. .~ 

Cross-Motion: 1-1 Yes 

Motion by plaintiff Soccer .LJiiitcd Marketing, LLC 

3 dismissing the comterclaiins asscrted by defendaiit Rcst Funding Hoiiie 1 , o a i i h .  (“Best cs 
F11iidi1ig”) is gr-aiibxl for the reasons set fort11 bclow. 

‘l’his lawsuit al-iscs li-oni an exhibition socccr nialch (the “Match”) held at the Los 

Angeles Memorial Coliscuni on Deceiiibcr 7, 2005, betweeii the USA Men’s “A” U-17’ National 

Soccei- Team (the “IJS ‘learn”) and tlic Mcxican Men’s “A” IJ-17 Natioiial Socccr Tcitni ( h e  

“Mexican Tcain”). Soccer- United, which stages and promotes soccer iiiatclics and holds 

coriuncrcial rights to various soccer organizations’ gamcs, entered into an Evcnt Agreement in 

Novcmhcl- 2005 tirider which Rcst Funding agreed to bankroll and sponsor thc Match, and Soccer 

Uiiiied iigt-ecd lo organize and slage it. Aiiioiig other thiiigs, the Event Agr-ccmcnt provided that 

Soccer- IJiiitcd would “cause the Mexican Mcii’s ‘A’ U-17 National Soccer Tcarii to play at  the 
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[Match].” As compensation, Rcst Funding agreed to pay Soccer United $ 175 thousand whcn thc 

Event Agrccmeiil was cxccuted aiicl another $ 175 thousand within two days of thc Match. After 

Best Funding railed to makc tlic sccond payment, Socccr United coriunenccd this action Por 

breach of the Event Agrccment. 

Hest Fiindiiig asserts two coiintcrclaiins for breach of tlic Event Agreernenl and brcach 01 

tlic implied covcnant 01 good fiiith and fair dealing. Best Furidiiig’s central allegation is that 

Soccer United failcd to produce some of tlic “key” players from the Mexican ‘leam to play in the 

Match. Rest 1;’unding concedes that all of tlic coiiipetirig Mexicari players were on thc Mexican 

Tcam, but  il complains that 

despitc rcpcatedly promising to deliver substantially all of the playcrs froiii the 
[Mcxican Teani] who started arid playcd in the October 2005 U-17 World C ‘ L I ~  
game, [Socccr United] dclivcrcd a l ean  largely made up of backup - i.e., 
"bench"- players who had not played in, or who had not substantially contribiiied 
lo, Mexico’s win over Brazil in the 2005 U-17 World Cup. 

Moving for dismissal, Socccr United correctly points out that the Event Agrceiiieiit did 

not require theni to lield specific pfuycrs; instead, the contract obligated Socccr LJiiited to field a 

[ruin, wliich has an idciitily that is distinct ii-om its roster ofplayers. Since Socccr IJiiitcd 

fui-nished players from the official Mcxicaii Team rostcr to compete at the Match, Soccer Ilnilcd 

liillilled its contractual obligation. 

In oppositioii, Rest Funding claiiiis that thc usc oftlie term “Mcxicnii Mcn’s ‘A’ 1.1-1 7 

National Soccer Team” in  the Even1 Agrccmerit is ambiguous. Rest Funding claims t1i:il it 

interpreted thc tciiii to mean “thc bcst [Mexican Team] and, accordingly, the best playcrs on 

that leam ,” In supporl, Bcst Funding submits evidence that allegedly shows that, behi-e and aftcr 

the Evciit Agreement was executed, (1) Best Funding appiised Socccr LJnitcd of how it 

iiilerpixtcd the contract, and (2) in rcsponse, Socccr United assurcd Rest Funding that the 

Mexican ‘hii i i’s  best players would compcte at the Match. Howcvcr, cxtiiiisic evidence 113s 110 
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bearing on wlictlicr a contract is ambiguous, because a court looks only “witliin tlic [our coiiiers 

of lhc dociiiiictit” to make that determination. Morcovcr, %xtriiisic cvidence camiot rrwtE an 

anibiguily in an agrccmciit.” K w s  v. Kim,  91 N.Y.2d 554, 568 (1 998). Tlic nicaning ol lhe 

Evcnt Agreement is plain: it can only bc l a d y  read as requiring Soccer lJnitcd to produce tlic 

Mexican Tcam, rather than specific players from that tcani. hi [act, at least five of the Mexican 

Tcaiii members who had conipetcd in the 2005 World Cup also played in tlic Matcl?. 

Morcovcr, Soccer Urded’s alleged extra-contractual assurances could not crcatc any 

obligations beyond those sct h - t h  in the Event Agreement. The Evcnt Agreement providcs that 

it “constitutes the cntirc agreement belween thc partics and supersedes any oral or wl-ittcli 

co~ii~ii~tiicatioiis,” and accordiiigly it supplants any prior agreemenls. The contract also provides 

that it can only be changed or niodificd with a signed writing, and thcrcforc Rcst Funding cannot 

enforce any iiiibniial assurimces llial Socccr Uiiitcd allegedly made after the Evciit Agreement 

was exec11 led. 

Rest Funding’s counterclaim for breach of the covenant of good faith and h i r  dealing also 

hils.  ‘lhe irnplied covciiaiit o r  good f d i  and fiiir dealing docs not “create independcnt 

contractual r-rglits.” Fcsseha v. II’D Wulmhoiw Inv. Servs., h n c . ,  305 A.D.2d 208, 168 (1st  J k p t .  

2003). Iiistead, it irisurcs that onc party will not “deprive the other party or its benefits under the 

cniitr-act.” S‘liiZIg~Sanies, I J L ’  v 131-o~(y, 1 A.D.3d 247, 252 (1 st Dcpt. 2003). A claim for breach CIU 

the covenant “cmiot  sulistitule Ibr an unsustainable breach oCcontract claim.” I d .  Socccr 

IJnitcd iiil lillctl its obligalions under the Evciit Agreement, and Best Fuiidilig rcccived the 

IicneGls for which it expressly coiilracted, naniely a socccr iiiatch between the IJS Tcam and the 

Mcxicari Tcam. Accordingly, tlic couiiterclairn is disrnisscd. 

2Morcovcr, since the players were mider thc agc of severiteen, it would have been 
uiircasonable to expcct Ihal every “key” playcl- h m  the Mexican Team would bc able lo have1 
abroad i n  Dccciiihcr to participate in nn cxliibilion match. 
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OIWERED that thc motion is granted, and it is further 

ORDERED that the counterclaims of defendant Best Funding Home Loans, h c .  are 

severed and disniisscd, arid it i s  filrthcr 

ORDERED that thc remainder ol'the action shall continue, and it is l'urther 

ORDERED that the Clcr-k is directed to enter jiidgr-r-lent accordingly, and it is h - l h e r  

O I a E l U D  that the parties are dirccted to appcar for a prcliniinary confcrcncc bcfnrc thc 

Coiii-1 on May 29, 2007 at 9:30 a.m. 

Dated: May 3, 2007 n 
Helen E. Freedman, J.S.C. 

Check one: ! FINAL DISPOSITION fl NON-FINAL DISPOSITION 

Check if appropriate: ' __ 1 D O N O T P O S T  
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